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A Theoretical Framework for Transformative Corporate Intergenerational Equity
Ben Chester Cheong®

Abstract: This article argues for the integration of intergenerational equity principles into UK company
law to address the growing environmental challenges of the future. Drawing on these principles, it
develops a theoretical framework for reconceptualising the corporate form under UK law. The article
explores the justifications for this approach, including the need to promote long-term corporate success
and address intergenerational equity concerns. It lays the groundwork for future research on
operationalising this framework within the UK legal context. Ultimately, the article contends that the
integration of intergenerational equity principles into UK company law is not only desirable but also
feasible. As such, it contributes to the ongoing debate on corporate purpose, offering a fresh perspective
on the role of UK company law in achieving fairness for future generations.
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1. Introduction

Corporate law has traditionally focused on the primacy of shareholders and the maximisation of short-
term profits.' Newer concepts and approaches have emerged, such as stakeholder theory, enlightened
shareholder value, and corporate sustainability, which seek to broaden the scope of corporate
responsibilities beyond the narrow pursuit of shareholder wealth maximisation.” However, despite these
developments, the integration of intergenerational equity considerations into corporate law remains
limited, with many companies still prioritising short-term financial performance over long-term
planning.’ This article argues that the integration of intergenerational equity principles into corporate
law offers a promising avenue for addressing these challenges and promoting a more forward-thinking
approach to corporate governance. Intergenerational equity, a principle well-established in international
environmental law, recognises the responsibilities of the present generation towards future generations
and the need to preserve the planet’s resources and ecosystems for their benefit.* By extending this
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principle to the corporate context, corporate law can play a crucial role in ensuring that companies
operate in a manner that is equitable for both current and future generations.’

Corporate legal scholarship is currently divided into two main camps: the traditional
shareholder-focused approach and the stakeholder approach. The shareholder-focused approach, rooted
in law and economics, views corporations primarily as vehicles for maximising shareholder value.® This
perspective argues that the sole social responsibility of businesses is to increase profits within the rules
of the game, and that any deviations from this goal would lead to inefficiencies and reduced social
welfare.” In contrast, the stakeholder approach contends that corporations have responsibilities beyond
merely maximising shareholder wealth, and should consider the interests of a broader range of
stakeholders, including employees, customers, suppliers, local communities, and the environment.® This
article aligns with the stakeholder perspective, arguing for the integration of intergenerational equity
principles into corporate law. However, it is crucial to acknowledge and engage with the concerns raised
by the traditionalist camp, particularly regarding the potential impact on agency costs,’ the challenges
of balancing multiple stakeholder interests,'” and the practical difficulties of implementing and
enforcing stakeholder-oriented corporate governance.''! While acknowledging these concerns, this
article favours the stakeholder approach and seeks to develop a conceptual framework for modifying
existing approaches to better imbue intergenerational equity principles into corporate law.

As powerful economic actors, companies have a significant impact on the well-being of both
current and future generations.'? By prioritising short-term financial gains over long-term sustainability,
companies can cause environmental degradation, social inequality, and other harms that
disproportionately affect future generations.'* The current legal framework, where the integration of
intergenerational equity considerations into corporate law remains limited, has led to a misalignment
between corporate decision-making and the interests of future generations. The shareholder primacy
model is often justified on the grounds that it helps mitigate the agency problem inherent in the
separation of ownership and control in corporations.'* By aligning managerial incentives with
shareholder interests through mechanisms such as performance-based compensation and the market for
corporate control, the shareholder primacy model arguably reduces the risk of managerial opportunism
and self-dealing."® Critics argue that the stakeholder model of corporate governance, closely aligned
with intergenerational equity principles, can exacerbate the agency problem by granting managers
greater discretion to pursue their own interests at the expense of shareholders and other stakeholders. '
Balancing the interests of current and future stakeholders introduces complexity and potential conflicts
that could provide cover for managerial rent-seeking and entrenchment.'” These concerns cannot be
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dismissed lightly, and any attempt to integrate intergenerational equity into corporate law must grapple
with the challenge of ensuring managerial accountability. However, these challenges can be mitigated
through careful institutional design and appropriate governance mechanisms. For example, the ‘mission
purpose articulation of the reason for a corporation’s existence’ as suggested by Kershaw and Schuster'®
can help ensure directors remain committed to the company’s long-term intergenerational equity goals,
although the effectiveness of such provisions in constraining managerial behaviour remains debated.'’
Additionally, the development of robust intergenerational equity reporting and auditing frameworks can
enhance transparency and accountability, providing stakeholders with the information needed to assess
performance against stated purposes.”’ While these measures may not fully resolve the agency problem,
they can help align corporate activities with the long-term interests of society and the environment,
creating value for a wider range of stakeholders.?! Ultimately, the goal is not to eliminate the agency
problem altogether, but to ensure that the interests of future generations are adequately represented in
corporate decision-making processes and that managers are held accountable for their stewardship of
the company’s long-term sustainability.*

The article proceeds as follows. Section 2 provides an overview of the limitations of traditional
approaches to corporate law and governance in addressing intergenerational equity. Section 3
introduces the concept of intergenerational equity approach in the context of corporate law. Section 4
proposes a theoretical framework for integrating intergenerational equity into corporate law, focussing
on three key elements: reconceptualising corporate purpose, expanding directors’ duties, and enhancing
accountability mechanisms. Section 5 addresses potential challenges and opportunities, and section 6
concludes by reflecting on the implications of this framework for the future of corporate law and
intergenerational equity.

2. Mapping out the existing ESG field

The debates surrounding environmental, social, and governance (ESG) considerations in corporate law
have evolved significantly over the past three decades.”> While ESG has gained prominence as a means
of promoting corporate sustainability and responsibility, it has also faced criticism for its limitations
and potential conflicts with traditional notions of shareholder primacy.** One of the early debates in the
field centred on the concept of ‘enlightened shareholder value’ (ESV), which emerged in the UK in the
late 1990s and early 2000s.** The ESV approach sought to reconcile shareholder primacy with
stakeholder considerations by arguing that the long-term success of a company was ultimately in the
best interests of shareholders.”® This idea was reflected in the UK Company Law Review Steering
Group’s 1999 report, which stated that ‘the ultimate objective of companies as currently enshrined in
law—i.e. to generate maximum value for shareholders—is in principle the best means also of securing
overall prosperity and welfare.””” However, the ESV approach has been criticised by some scholars for
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not going far enough in promoting genuine corporate sustainability and responsibility. Keay argued that
the ESV approach ‘does not take the UK far, or at all, down the path to stakeholderism’ and did not
fundamentally challenge the shareholder primacy norm.?® Similarly, Williams suggested that the ESV
approach ‘do little more than give expression to matters of practical business sense than clarify rather

than revolutionise the existing law’.*

Another important debate in the field has centred on the role of ESG disclosure requirements.
Several countries, including France and the UK, have previously introduced ESG reporting
requirements for listed companies.*® France enacted the Nouvelles Régulations Economiques (NRE)
law in 2001, which required listed companies to disclose social and environmental impacts. The UK
introduced enhanced corporate reporting requirements through the Companies Act 2006 (Strategic
Report and Directors’ Report) Regulations 2013, which required quoted companies to disclose
information about environmental matters, employees, social and community issues, and human rights
concerns in their annual strategic reports. These requirements were seen as a means of promoting greater
transparency and accountability in corporate sustainability performance.’’ However, the effectiveness
of ESG disclosure requirements is debatable. Some scholars have argued that such requirements can
lead to ‘greenwashing’, where companies selectively disclose positive ESG information while
obscuring negative impacts.*? Others have suggested that the lack of standardisation in ESG reporting
frameworks can make it difficult for investors to compare and assess corporate sustainability
performance.®® The rise of ESG investing in the 2010s has also sparked debates about the role of
institutional investors in promoting corporate sustainability. ESG investing refers to the incorporation
of ESG factors into investment decision-making and portfolio construction.** Proponents of ESG
investing argue that it can help to promote long-term value creation and mitigate risks associated with
unsustainable corporate practices.*> However, critics of ESG investing have raised concerns about the
potential for conflicts of interest and the lack of clarity around ESG investment criteria.”® Some have
argued that ESG investing may be driven more by marketing considerations than genuine sustainability
concerns.’” Others have suggested that the focus on ESG factors may lead investors to overlook other
important considerations, such as financial performance and risk management.*®

The debate around ESG investing has also intersected with broader discussions about the
purpose of the corporation and the role of corporate law in promoting sustainability. In the US, the
Business Roundtable’s 2019 statement on the purpose of a corporation, which embraced a stakeholder-
oriented approach, was seen by some as a significant shift away from shareholder primacy.** However,
others have argued that the statement lacked legal force and did not fundamentally challenge the

28 Andrew Keay, The Enlightened Shareholder Value Principle and Corporate Governance (Routledge 2013) 218.

2 Richard Williams, ‘Enlightened Shareholder Value in UK Company Law’ (2012) 35 UNSW Law Journal 360, 366.

30 Philipp Krueger and others, ‘The Effects of Mandatory ESG Disclosure Around the World’ (2024) 62 Journal of Accounting
Research 1795, 1807-1810.

3! Iris H-Y Chiu, ‘Standardization in Corporate Social Responsibility Reporting and a Universalist Concept of CSR - A Path
Paved with Good Intentions’ (2010) 22 Florida Journal of International Law 361, 363-364.

32 Giiler Aras and David Crowther, ‘Governance and Sustainability: An Investigation into the Relationship Between Corporate
Governance and Corporate Sustainability’ (2008) 46 Management Decision 433, 442-444.

33 Carlos Noronha and others, ‘Corporate Social Responsibility Reporting in China: An Overview and Comparison with Major
Trends’ (2013) 20 Corporate Social Responsibility and Environmental Management 29, 40-41.

34 Benjamin J Richardson and Wes Cragg, ‘Being Virtuous and Prosperous: SRI’s Conflicting Goals’ (2010) 92 Journal of
Business Ethics 21, 22.

35 Emma Sj6strom, ‘Shareholder Activism for Corporate Social Responsibility: What Do We Know?’ (2008) 16 Sustainable
Development 141, 142.

36 Lucian A. Bebchuk and Roberto Tallarita, ‘The Illusory Promise of Stakeholder Governance’ (2020) 106 Cornell Law
Review 91, 101-102.

37 Lorraine Talbot, ‘Polanyi’s Embeddedness and Shareholder Stewardship: A Contextual Analysis of Current Anglo-American
Perspectives on Corporate Governance’ (2011) 62 Northern Ireland Legal Quarterly 451, 458.

38 Bebchuk and Tallarita (n 36) 164.

3 Business Roundtable, ‘Statement on the Purpose of a  Corporation’ (19  August 2019)
<https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-of-a-corporation-to-promote-an-economy-
that-serves-all-americans> accessed 14 May 2024.



prevailing corporate governance model.*’ In recent years, there has been growing interest in the concept
of ‘sustainable corporate governance’, which seeks to embed sustainability considerations into the very
structure and purpose of the corporation.' Proponents of sustainable corporate governance argue that
it is necessary to move beyond voluntary ESG initiatives and disclosure requirements, and to create
legal duties and accountability mechanisms that prioritise long-term sustainability and stakeholder
interests.*” One example of this approach, the ‘benefit corporation’ model, has been adopted in several
US states* and other jurisdictions, such as the UK.* The current legal framework, where the integration
of intergenerational equity considerations into corporate law remains limited, has led to a misalignment
between corporate decision-making and the interests of future generations.* Benefit corporations are
required to pursue a public benefit purpose, such as environmental sustainability or social responsibility,
in addition to shareholder value.*® They are also subject to heightened transparency and accountability
requirements, including regular reporting on their sustainability performance.*” Another example, the
‘stewardship code’ model, which has been adopted in several countries, including the UK and Japan.*®
Stewardship codes seek to promote active and responsible investment by institutional investors, with a
focus on long-term value creation and ESG considerations.*’ However, the effectiveness of stewardship
codes in promoting genuine corporate sustainability has been debated, with some arguing that they lack
legal enforceability and rely too heavily on voluntary compliance.*

The COVID-19 pandemic has also brought renewed attention to the importance of
intergenerational equity and responsibility. The pandemic has highlighted the interconnectedness of
social, environmental, and economic systems, and the need for companies to prioritise the interests of
a broad range of stakeholders.’' It has also exposed the vulnerabilities of global supply chains and the
risks associated with short-term thinking and shareholder-centric business models.”* In this context,
there have been calls for a ‘green recovery’ from the pandemic, with a focus on building more
sustainable and resilient economies.’®> Some have argued that the pandemic presents an opportunity to
‘build back better’ and to create a new corporate governance model that prioritises long-term
sustainability and stakeholder interests.>* However, the path forward remains uncertain and contested.
While there is growing recognition of the need for a more sustainable and responsible corporate sector,
there are also significant challenges and obstacles to overcome. These include the entrenched power of
shareholder-centric business models, the lack of standardisation and comparability in ESG reporting,
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and the potential for conflicts between different stakeholder interests.>> Moreover, the debate around
corporate intergenerational equity and responsibility is not limited to the realm of corporate law and
governance. It intersects with broader questions of public policy, international trade, and global
governance.’® Addressing the challenges of intergenerational equity will require a coordinated and
multi-faceted approach that engages a wide range of actors and institutions.’’

3. Shift from Current ESG approach to Intergenerational Equity

The integration of intergenerational equity into UK company law requires a fundamental shift from the
current ESG approach that seek to influence corporate behaviour to one that relook fundamentally at
creating a dominant corporate form that prioritise intergenerational equity. While these existing
approaches have made important contributions to promoting sustainability and social responsibility,
they differ from the proposed intergenerational equity framework in several key respects.

A. Theoretical foundations

The integration of intergenerational equity principles into corporate law is justifiable through three
distinct arguments. Firstly, the urgent challenges of sustainability and climate change necessitate a
fundamental reorientation of corporate law towards intergenerational equity. As Stout argues, ‘while
members of the present generation can use corporate entities to preserve and invest resources to benefit
future generations, this does not mean they will’.*® The failure of corporate law to adequately address
these challenges has contributed to the growing environmental and social crises we face, from climate
change to biodiversity loss.”® Empirical studies have shown that corporate activities are responsible for
a significant share of global greenhouse gas emissions and environmental degradation.®® Therefore,
corporate law has a crucial role to play in promoting equitable practices and ensuring that companies
operate within planetary boundaries.

Secondly, the integration of intergenerational equity principles into corporate law has the
potential to promote long-term value creation and corporate resilience. Empirical evidence supports this
view, with studies showing that companies that prioritise sustainability and stakeholder engagement
tend to outperform their peers in the long run.®' For example, a study by Eccles, Ioannou, and Serafeim
found that companies with a strong commitment to sustainability and stakeholder engagement had
higher stock market and accounting performance over an 18-year period compared to their less
sustainable counterparts.®” Moreover, the consideration of long-term sustainability risks and
opportunities can enhance corporate resilience and adaptability in the face of economic, social, and
environmental challenges.®

Thirdly, corporate law has a significant role in shaping corporate culture and behaviour, and
the integration of intergenerational equity principles can help to promote a more responsible and
equitable corporate ethos. As Millon argues, ‘radical shareholder primacy in the law schools is probably
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part of a larger ideological, economic, and socio-political phenomenon that now shapes and legitimises
business practices in powerful ways’.** Instead, by explicitly recognising the importance of
intergenerational equity, corporate law can send a clear signal to companies about the need to consider
the long-term impacts of their actions and to operate in a more responsible and equitable manner. This,
in turn, can influence corporate decision-making, risk management, and stakeholder engagement
practices, leading to more equitable outcomes.®

However, it is important to acknowledge dissenting views on the integration of intergenerational
equity into corporate law. Some scholars, such as Bebchuk, argue that the primary purpose of corporate
law should remain focused on shareholder wealth maximisation and that the consideration of other
stakeholder interests, including those of future generations, could lead to managerial entrenchment and
reduced accountability.®® Others, such as Hansmann and Kraakman, contend that the stakeholder model
of corporate governance, which is most closely aligned with intergenerational equity principles, can
lead to inefficiencies and reduced competitiveness compared to the shareholder primacy model.*” These
concerns can be reconciled by recognising that the integration of intergenerational equity into corporate
law need not entail a complete rejection of shareholder interests or a disregard for economic efficiency.
Instead, it requires a balancing of short-term and long-term considerations, and a recognition that the
long-term success of companies is inherently tied to the well-being of society and the environment. As
Sjafjell argues, ‘the social norm of shareholder primacy is so strongly entrenched that it has taken on
the life of a legal myth, undermining corporate law. This arguably calls for a reform of corporate law,
to take back the power of defining what the purpose of corporations is’.*® Case law from common law
jurisdictions could be extended to support the integration of intergenerational equity principles into
corporate law. In the Canadian case of BCE Inc v 1976 Debentureholders, the Supreme Court of Canada
held that while directors owe their fiduciary duty to the corporation alone, they may consider the
interests of various stakeholders when determining what is in the corporation’s best interests.®
Similarly, in the case of Vedanta Resources PLC v Lungowe, the UK Supreme Court clarified that while
parent-subsidiary relationships do not automatically create duties of care, parent companies may owe a
duty of care to those affected by their subsidiaries’ activities where they have sufficiently intervened in
the subsidiary’s operations or management of risks.”” These cases demonstrate a growing recognition
of factoring in sustainability and stakeholder interests in corporate decision-making.

B. Legal enforceability

One of the primary differences between the intergenerational equity approach and existing ESG
approach is the level of legal enforceability. Many ESG initiatives, such as voluntary corporate
sustainability reporting and socially responsible investing, rely on market pressures and reputational
incentives to influence corporate behaviour.”' The legal enforceability of ESG approaches in UK
company law is currently limited, relying primarily on voluntary initiatives and soft law approaches.
The UK Corporate Governance Code 2018, to be replaced with the UK Corporate Governance Code
2024 from 1 January 2025,”* encourages companies to consider and report on their environmental and
social impacts but functions on a ‘comply or explain’ principle, allowing companies to deviate from its
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rules if they provide a reasonable justification.”” This flexibility promotes adaptability to diverse
corporate environments but also leads to inconsistent compliance and varied interpretations. Some
companies might provide vague explanations, which undermines the Code’s effectiveness.”* There are
no direct legal consequences for non-compliance. On 29 July 2024, new UK Listing Rules came into
force. The previous premium and standard listing segments are now replaced with a new single listing
category for commercial companies, known as the Equity Shares (Commercial Companies) Category
(‘ESCC’).” Although the Code now targets ESCC on the London Stock Exchange, enforcement still
depends on market reputation and shareholder influence rather than legal action, weakening its ability
to influence corporate behaviour significantly.”® The Code does not apply to private companies.
Although large private firms must disclose their governance practices under The Companies
(Miscellaneous Reporting) Regulations 2018, the Code’s principles are not mandatory for them,
reducing its impact on a major part of the corporate sector.”’ The Companies Act 2006 (Strategic Report
and Directors’ Report) Regulations 2013, for example, require large and medium sized quoted
companies to report on their environmental and social impacts, but as noted by Hamed et al, there are
no specific penalties or enforcement mechanisms for companies that fail to comply or provide
inadequate disclosures.”® Additionally, the Code’s scope is limited to companies listed in the ESCC
category, excluding those listed elsewhere, which restricts its broader influence on corporate
governance practices.”’ Cheffins and Reddy have called for the Code to be abolished.®® While these
provisions do not explicitly address intergenerational equity, they reflect a growing recognition of the
importance of sustainability and stakeholder considerations in corporate governance. Future research
should consider the potential impact of these regulatory changes on the integration of intergenerational
equity principles into corporate law and practice.

Similarly, the UK Stewardship Code 2020 sets out principles for institutional investors to
engage with and monitor the companies they invest in, including on ESG issues but remains voluntary
for institutional investors and asset managers,®' encouraging responsible stewardship practices without
imposing mandatory requirements. Consequently, some signatories may not fully adhere to its
principles, choosing to apply them selectively for convenience.*” The Code lacks enforceable
mechanisms to ensure signatories’ accountability; while they commit to reporting their stewardship
activities, there are no legal repercussions for inadequate compliance, which diminishes the Code’s
effectiveness in fostering active engagement and responsible ownership.*® Despite emphasising
transparent reporting, the quality of disclosures among signatories varies significantly. Some reports
are non-specific, fail to address key issues, or lack evidence of substantial engagement.* The absence
of standardised reporting requirements impedes the comparability and assessment of stewardship
practices.”® Additionally, the Code primarily targets institutional investors and asset managers,
excluding other stakeholders such as retail investors, pension funds, and private equity firms.*® This
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narrow focus limits the Code’s ability to address the broader stewardship ecosystem and its influence
on corporate behaviour. ¥’

In contrast, the intergenerational equity approach seeks to embed consideration of future
generations and long-term sustainability into the core legal duties and obligations of companies and
their directors.®® By amending key provisions of the Companies Act 2006, such as section 172 on the
duty to promote the success of the company, the intergenerational equity framework is seeking to create
legally binding requirements for companies to consider and prioritise the interests of future generations.
In Vedanta Resources Plc v Lungowe, the UK Supreme Court held that Zambian villagers could pursue
claims against both a UK parent company and its Zambian subsidiary in English courts for alleged toxic
emissions from the Nchanga Copper Mine in Zambia.* While the case only determined jurisdictional
issues rather than substantive liability, it demonstrated that parent companies may face legal
proceedings in their home jurisdictions for alleged overseas environmental harms where there are
serious concerns about access to justice in the local courts.”” While the case was not decided on
intergenerational equity grounds, it demonstrates the potential for legally enforceable duties and
obligations to hold companies accountable for their social and environmental impacts.

Although Vedanta was decided on jurisdictional grounds, the court’s analysis of whether there
was a triable issue clarified that parent company liability is not a special category of tort law. Rather,
whether a parent company owes a duty of care depends on ordinary tort law principles, with liability
potentially arising where the parent has sufficiently intervened in the subsidiary’s operations or
management of risks.”' Nevertheless, it is arguable that the existence of other legal remedies, such as
tort law and regulation, does not necessarily obviate the need for reform of fiduciary obligations. The
integration of intergenerational equity principles into corporate law can complement and reinforce these
external accountability mechanisms, promoting a more holistic and proactive approach to corporate
sustainability and responsibility. By embedding intergenerational equity considerations into the core
duties and decision-making processes of corporate directors, the proposed framework aims to prevent
environmental and social harms from occurring in the first place, rather than merely providing remedies
after the fact.”

The UK Supreme Court’s ruling in R (on the application of Friends of the Earth Ltd) v
Heathrow Airport Ltd,*® while focused on planning law rather than company law, demonstrates the
complex interaction between environmental obligations and legal frameworks. The Court overturned
the Court of Appeal’s decision, finding that the Government had not acted unlawfully in its treatment
of the Paris Agreement when developing the Airports National Policy Statement (ANPS). Importantly,
the court found that at the time of the ANPS designation in 2018, the Government’s approach to the
Paris Agreement targets was still in development, and that the ANPS framework ensured future
development consent would have to comply with whatever emissions obligations were in force at that
time.”* This case illustrates how courts approach the enforcement of environmental obligations within
existing statutory frameworks, while recognising that policy responses to international environmental
commitments may evolve over time.

While ESG considerations have gained traction in recent years, they remain largely voluntary and
subject to the discretion of individual companies and government agencies. In contrast, an approach
focused on intergenerational equity — the idea that current generations have a moral and legal obligation
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to protect the environment for future generations — could provide a more robust framework for holding
decision-makers accountable. A ‘future generations commissioner’ or ombudsperson office, for
example, would have the authority to represent the interests of future generations in legal proceedings
and hold companies accountable for breaches of their intergenerational obligations.”> The
intergenerational equity approach seeks to build on these precedents by recommending a legal
framework for corporate sustainability and responsibility. By making consideration of future
generations and long-term sustainability a core legal duty of companies and directors, and by providing
legal remedies and enforcement mechanisms, the intergenerational equity approach has the potential to
drive more meaningful and lasting change in corporate behaviour than voluntary ESG approaches alone.

C. Scope and time horizon

Another key difference between the intergenerational equity approach and existing ESG and green
mechanisms is the scope and time horizon of the considerations they encompass. ESG and green
initiatives often focus on specific environmental or social issues, such as reducing greenhouse gas
emissions or improving labour standards and tend to prioritise near-term impacts and outcomes.”® For
example, the Companies Act 2006 (Strategic Report and Directors’ Report) Regulations 2013 require
quoted companies to report on their greenhouse gas emissions, but do not address other environmental
impacts or long-term sustainability issues.”’ Similarly, the UK Stewardship Code 2020 encourages
institutional investors to engage with companies on ESG issues. However, the Code’s emphasis is not
solely on short-term financial performance; it also stresses the importance of ‘long-term value’
creation.”® Nonetheless, it does not explicitly prioritise intergenerational equity.

The intergenerational equity approach, on the other hand, takes a more holistic and long-term view of
the interests of future generations and social responsibility. It requires companies and directors to
consider the broad, intergenerational consequences of their actions and decisions, taking into account
the potential impacts on future generations and the long-term health of society and the planet.” This
approach recognises that the actions and decisions of companies today can have far-reaching and lasting
consequences for future generations and seeks to ensure that these consequences are fully considered
and accounted for in corporate decision-making. By expanding the scope and time horizon of corporate
sustainability beyond short-term financial performance and specific ESG issues, the intergenerational
equity approach aims to promote a more comprehensive and forward-looking vision of corporate
responsibility.'®

The intergenerational equity approach faces the difficult task of balancing the interests of current and
future stakeholders. This challenge is not unique to the corporate context, as policymakers and society
as a whole grapple with the trade-offs between short-term and long-term considerations in areas such
as climate change, public debt, and pension systems.'’! In the corporate sphere, decisions made to
safeguard the interests of future generations, such as investing in clean technologies or phasing out
unsustainable business practices, may come at the cost of short-term financial performance, job losses,
or reduced access to affordable goods and services.'”” Navigating these trade-offs requires a nuanced
approach that recognises the legitimate interests of current stakeholders while also giving due weight
to the rights and needs of future generations. One way to approach this challenge is through the lens of
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‘sustainable value creation’ as discussed by Zioto and others,'” which seeks to identify win-win

solutions that generate long-term value for multiple stakeholders.'* This may involve investing in eco-
efficiency measures that reduce costs and environmental impacts, developing new products and services
that meet the needs of underserved communities, or engaging in collaborative partnerships to address
systemic challenges.'” Another important consideration is the distribution of costs and benefits across
different stakeholder groups and over time. The intergenerational equity approach calls for a fair and
equitable sharing of the burdens and rewards of corporate activities, considering the differential impacts
on present and future generations.'® This may require the development of new accounting and valuation
methods that better capture the long-term social and environmental costs and benefits of corporate
decisions,'"” as well as the use of participatory and deliberative processes to include the voices of
marginalised and future stakeholders in corporate governance.'® While there is no easy solution to the
challenge of balancing current and future interests, the intergenerational equity approach provides a
framework for grappling with these trade-offs, while attempting to do so in a principled and transparent
manner, guided by the overarching goal of preserving and enhancing the well-being of both present and
future generations.

The importance of a long-term, intergenerational perspective in corporate decision-making can be seen
in the growing threat of climate change and other environmental crises. The case of ClientEarth v Shell
plc'” illustrates the potential for short-term thinking to undermine corporate sustainability and
intergenerational equity. In this case, environmental activists sought to challenge Shell’s climate
strategy, arguing that it was inadequate to meet the goals of the Paris Agreement and failed to consider
the long-term risks and impacts of climate change. While the court ultimately dismissed the claim on
procedural grounds, the case highlights the importance of a long-term, science-based approach to
corporate climate action, and the potential for short-term financial considerations to undermine
intergenerational equity.'"’

The judgment confirms that directors have two key relevant duties under the Companies Act 2006. The
first is the section 172 duty to promote company success, which requires considering ‘the impact of the
company's operations on the community and environment’.'"" The second is the section 174 duty to
‘exercise reasonable care, skill and diligence’.''? Importantly, the court emphasised that the test for
breach of section 172 is subjective and requires proof of conduct other than in good faith. As Trower J
stated, ‘an honest but unreasonable and mistaken belief that a particular course of action is in the
company’s best interests is not sufficient to amount to a breach of's 172”.!"* The court articulated several
key principles for evaluating corporate climate strategies. Directors have discretion to weigh competing
considerations, with climate being one factor among many.''* Courts will only intervene if decisions
fall ‘outside the range of decisions reasonably available to the Directors at the time’.''* The law ‘respects
the autonomy of the decision making of the Directors on commercial issues and their judgments as to
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how best to achieve results’.''® The judgment sets a high bar for challenging corporate climate
strategies. Expert evidence is required to demonstrate directors’ decisions fall outside reasonable
range.'!” Courts need “properly admissible expert evidence’ to evaluate climate risk management.''®

In his commentary on the ClientEarth v Shell decision, Lord Carnwath expressed surprise at the High
Court’s summary dismissal of ClientEarth’s case at the preliminary stage. He found the judge’s reasons
‘unpersuasive on all these points’ and thought it was a ‘missed opportunity’ for the courts to examine
how the relevant provisions of the Companies Act 2006 could apply to the ‘fiduciary and due care
obligations’ of companies in relation to climate change.''” In his view, ClientEarth’s case was that ‘the
directors had failed that test’ by not putting in place ‘policies reasonably capable of achieving” Shell’s
stated energy transition strategy.'”’ Lord Carnwath felt the judgment failed ‘entirely to address that
point’ and it was ‘not even apparent from the judgment what, if any, policies were relied upon by Shell
in its own submission’.'”! This critique underscores the importance of courts being willing to
meaningfully scrutinise whether companies’ climate policies and targets align with their stated
strategies and legal duties. Enabling such judicial oversight is a key aim of the accountability
mechanisms proposed in the intergenerational equity framework outlined in this article.

The ClientEarth v Shell judgment cites several key cases that are relevant for analysing how UK courts
approach intergenerational equity in the corporate law context. The court’s reliance on Re Smith &
Fawcett Limited'® and Howard Smith Ltd v Ampol Ltd'> emphasises the foundational principle that
courts will defer to directors’ judgment in determining the company’s best interests, including how to
balance present and future considerations.'?* This high degree of deference is reinforced by Sharp v
Blank,'” which limits judicial intervention to decisions falling outside the range of reasonable options
available to directors.'””® The subjective, good faith-focused test for breach of directors’ duties
established in Regentcrest Plc v Cohen'’ sets a high bar for challenging directors’ decisions as irrational
or unreasonable, even if they fail to adequately account for long-term impacts.'”® The case law on
mandatory injunctions, such as Cooperative Insurance Society Ltd v Argyll Stores (Holdings) Ltd,'*’
highlights the practical difficulties courts face in crafting and enforcing remedies that require ongoing
supervision, which is particularly relevant for climate-related orders seeking to protect future
generations.'* Jesini v Westrip Holdings Limited"' provides the procedural framework for derivative
claims, requiring courts to assess whether there is a prima facie case that the company has a good cause
of action arising from a breach of directors’ duties."*> While this allows for consideration of long-term
impacts, the other cases demonstrate the significant hurdles claimants face in challenging directors’
discretion. Ultimately, the case law reveals an important tension between the need for robust judicial
oversight to protect future generations’ interests and the courts’ reluctance to interfere with directors’
good faith balancing of competing considerations. This suggests that while derivative claims are an
important tool, legislative reform may be needed to more effectively embed intergenerational equity
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principles into UK corporate law and provide clearer guidance for directors navigating these complex
trade-offs.

D. Stakeholder prioritisation

ESG and green mechanisms often seek to balance the interests of various stakeholders, including
shareholders, employees, customers, and local communities. However, these approaches tend to
prioritise the interests of current stakeholders over those of future generations, who are not yet present
to advocate for their needs and rights."** The UK Corporate Governance Code 2018, for example,
emphasises the importance of considering and engaging with stakeholders, including employees,
customers, suppliers, and communities, but it does not specifically mention future generations or
prioritise their interests over short-term shareholder value.'** Similarly, the UK Stewardship Code 2020
encourages institutional investors to consider and engage with companies on a range of stakeholder
issues, including environmental and social impacts, but it does not explicitly prioritise the interests of
future generations or require investors to hold companies accountable for their long-term sustainability
performance.'* The principles focus on how investors should act in the best interests of their clients
and beneficiaries but leave the specifics of engagement to the discretion of the investors. The
intergenerational equity approach, in contrast, seek to prioritise the interests of future generations over
short-term stakeholder interests.'*® This approach challenges the traditional shareholder primacy model
of corporate governance, which prioritises the interests of shareholders over all other stakeholders, and
instead seeks to balance the needs and rights of current and future generations in the pursuit of long-
term corporate sustainability.

The challenges in prioritising the interests of future generations in corporate decision-making can be
seen in corporate investment policies. The case of R (People & Planet) v HM Treasury"’ involved a
challenge to HM Treasury’s policy regarding its investment in RBS through UK Financial Investments
Ltd (UKFI). The claimants argued that Treasury should adopt a more interventionist approach requiring
RBS to change its lending practices to avoid supporting ventures harmful to the environment or
insufficiently respectful of human rights.'*® The court rejected the claim, finding that Treasury had
properly considered environmental factors in its Green Book assessment while adopting a commercial
approach that recognised directors’ duties under section 172 of the Companies Act 2006.'* This
underscores the tension between traditional shareholder-centric fiduciary duties and broader
considerations of environmental and human rights issues.'*’

Having established the theoretical foundations for integrating intergenerational equity into UK
company law in Section 3, this article now turns to proposing a concrete framework for putting these
principles into practice. Section 4 outlines three key elements that form the pillars of this framework:
reconceptualising the purpose of the company, expanding directors’ duties, and enhancing
accountability mechanisms. Each of these elements seeks to embed intergenerational equity
considerations into the core of UK corporate law and governance.

4. The Theoretical Framework

A framework for integrating intergenerational equity into UK company law that consists of three key
elements: (1) reconceptualising the purpose of the company, (2) expanding directors’ duties, and (3)
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enhancing accountability mechanisms. Each of these elements is discussed in turn below and
summarised in Table 1.

Element Current Approach Intergenerational Equity
Approach
Corporate Purpose Shareholder primacy: | Stakeholder governance: balancing
maximising short-term financial | the interests of current and future
returns for shareholders (s 172 | generations, as well as other
Companies Act 2006) stakeholders
Directors’ Duties Narrow focus on shareholders’ | Expanded duties to consider the
financial interests (s 172 | long-term impacts of corporate
Companies Act 2006) actions on future generations and
other stakeholders
Accountability Limited liability and shareholder | Expanded standing for future
Mechanisms derivative claims (Part 11 | generations and other stakeholders
Companies Act 2006) to bring claims; increased
transparency and reporting
requirements

Table 1: Integrating Intergenerational Equity into UK Company Law
A. Reconceptualising the Purpose of the Company

The first element of the framework involves reconceptualising the purpose of the company. Under the
traditional shareholder primacy model, enshrined in s 172 of the Companies Act 2006, the primary
purpose of the company is to promote the success of the company for the benefit of its members (i.e.,
shareholders).'*! This narrow focus on short-term shareholder returns can lead companies to prioritise
financial gain over long-term sustainability and social responsibility,'** often at the expense of other
stakeholders and future generations.'®® In contrast, the intergenerational equity approach calls for a
broader understanding of corporate purpose that balances the interests of current and future generations,
as well as other stakeholders such as employees, customers, and local communities.'* This re-
conceptualisation draws on the growing body of literature on stakeholder theory and sustainable
corporate governance.'* At its core, the intergenerational equity approach to corporate purpose is
grounded in the recognition that companies are not merely private economic entities, but also social
institutions with a public purpose.'*® As such, companies have a responsibility to contribute to the long-
term well-being of society and to ensure that their activities do not undermine the ability of future
generations to meet their own needs.'*’ This responsibility extends beyond the narrow pursuit of short-
term profits and requires companies to consider the long-term social, environmental, and economic
impacts of their decisions.'*
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Scholars have proposed various models for operationalising this broader conception of corporate
purpose, such as the ‘sustainable value creation’ model,'* the ‘stakeholder-inclusive’ model,'*” and the
‘purpose-driven’ model."””! While these models differ in their specific formulations, they share a
common commitment to integrating sustainability considerations into the core purpose of the company
and to balancing the interests of different stakeholders over time. One promising approach is the
‘mission-led business’ model, which has gained traction in recent years.'*? Under this model, companies
adopt a specific social or environmental mission that guides their decision-making and operations. This
mission is embedded in the company’s constitution and serves as a binding commitment to pursue social
and environmental objectives alongside financial returns.'”® By aligning the company’s purpose with
long-term sustainability goals, the mission-led approach can help to ensure that companies are
accountable to a broader range of stakeholders and are motivated to create value for society as a
whole."* Another important aspect of reconceptualising corporate purpose is the need to extend the
time horizon of corporate decision-making. The intergenerational equity approach requires companies
to consider the long-term impacts of their activities, beyond the typical quarterly or annual reporting
cycles.'> This means considering the potential effects of corporate decisions on future generations and
the planet’s life-supporting systems, such as climate stability, biodiversity, and ecosystem services.'*

Extending the corporate time horizon is crucial for addressing the ‘tragedy of the horizon’, whereby the
long-term costs and risks of unsustainable business practices are often overlooked or discounted in
favour of short-term gains.'”’ By adopting a multi-generational perspective, companies can better align
their strategies and investments with the long-term interests of society and avoid the pitfalls of short-
termism.'*® However, reconceptualising corporate purpose is not without its challenges. Critics argue
that expanding the purpose of the company beyond shareholder value maximisation could lead to a lack
of clarity and accountability, as directors would have to balance multiple, potentially conflicting
objectives.'” There are also concerns that a broader stakeholder approach could be used to justify
managerial entrenchment and reduce the efficiency of corporate decision-making.'® While these
concerns are not unfounded, they can be addressed through careful institutional design and appropriate
governance mechanisms. For example, the use of ‘mission-lock’ provisions in company constitutions
can help to ensure that directors remain committed to the company’s long-term intergenerational equity
goals, even in the face of short-term pressures.'®' Similarly, the development of robust intergenerational
equity reporting and auditing frameworks can enhance the transparency and accountability of corporate
decision-making, while also providing stakeholders with the information they need to assess a
company’s performance against its stated purpose.'®

The effectiveness of mission-lock provisions in constraining managerial behaviour is a valid concern
that deserves further examination. Scholars have raised important questions about the enforceability
and impact of purpose provisions, arguing that they may have limited practical effect on managerial
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decision-making without clear enforcement mechanisms and sanctions for non-compliance.'®
However, proponents of purpose-driven governance argue that the inclusion of stakeholder-oriented
purposes in corporate charters can have important signalling and norm-setting effects, even if their legal
enforceability is limited.'®* Moreover, the effectiveness of purpose provisions may depend on the
broader institutional and regulatory context in which they operate, such as benefit corporation statutes
or mandatory sustainability reporting requirements.'®® Ultimately, while mission-lock provisions alone
may not be sufficient to ensure consistent stakeholder-oriented behaviour by managers, they can be an
important component of a broader ecosystem of governance mechanisms and incentives.'®® Further
research is needed to assess the effectiveness of different types of purpose provisions and their
interaction with other governance mechanisms, as well as to develop more robust enforcement and
accountability frameworks.

However, the assumption that there would be stakeholders or individuals in the present who can act as
faithful agents of future generations, with the necessary incentives and knowledge to do so, is a strong
and potentially problematic one.'®” The question of who can legitimately represent the interests of future
generations is a complex one, and there are valid concerns about the potential for agency problems and
conflicts of interest.'®® This issue can be analogised with the inherent problem of granting rights to
nature.'® Moreover, the characterisation of environmental and social goods as pertaining to future
generations, rather than as intrinsic values or the rights of current generations, is a rhetorical choice that
deserves critical examination.'”” However, the challenges of representing future generations in
corporate governance do not necessarily negate the value of reporting and auditing frameworks as tools
for promoting intergenerational equity. By creating greater transparency and accountability around the
long-term impacts of corporate activities, and by serving as a vehicle for stakeholder engagement and
dialogue, reporting and auditing frameworks can help to create a more inclusive and accountable
governance ecosystem that is better equipped to address long-term sustainability challenges.'”!

The increasing recognition of intergenerational equity obligations on states under public law provides
both inspiration and grounding for extending such duties to companies. As Sulyok highlights, ‘courts
appear to delineate the interests of future generations worthy of judicial protection through one of five
legal avenues, all of which flow from the rule of law’, including ‘respect for human rights’, ‘quality of
law requirements’, prohibiting ‘arbitrary exercise’ of power, ‘non-discrimination, and access to
justice’.'’? Companies, as creatures of statute subject to the rule of law, should be equally bound to
respect the interests of future generations within these parameters. Courts have begun operationalising
intergenerational equity in public law cases by relying on scientific evidence and political commitments
enshrined in soft law to assess the adequacy of governmental action.'”” Sulyok notes that judicial
reliance on ‘soft law standards reflects a political consensus, negotiated irrespective of the particular
lawsuit, on the measures that courts deem necessary to protect posterity’s long-term interests’.'’* A
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similar approach could be adopted in the corporate context, with courts evaluating companies’ policies
against authoritative scientific findings and international standards on sustainability and
intergenerational justice.

However, as Nolan cautions, the lack of a clear legal definition of ‘future generations’ poses challenges
for both public and private law adjudication. Indeterminacy regarding the composition and interests of
this group can hamper judicial efforts to balance the rights of present and future generations.'”
Developing greater clarity around the legal status and representational parameters of future generations
— whether through statutory definition, constitutional interpretation, or common law evolution — will be
crucial for enabling meaningful enforcement of intergenerational equity duties in both public and
corporate contexts. While doctrinal and practical challenges remain, the increasing recognition of
intergenerational equity as a legal imperative for state actors'’® provides a strong foundation for
extending similar obligations to companies. By drawing on the principles and problem-solving
approaches emerging in public law, UK company law can develop a robust framework for protecting
the interests of future generations and ensuring sustainable corporate governance.

Moreover, the benefits of reconceptualising corporate purpose outweigh the potential costs. By aligning
corporate activities with the long-term interests of society and the planet, companies can enhance their
resilience, reduce their exposure to systemic risks, and create value for a wider range of stakeholders.'”’
In the long run, this approach can also help to build public trust and legitimacy, which are essential for
the continued success of the corporate sector.'”® A growing body of empirical research suggests a
positive relationship between corporate sustainability practices and long-term financial performance.'”
For example, a study by Eccles et al found that companies with strong sustainability policies and
practices had significantly higher stock market performance and accounting profitability over a period
of 18 years, compared to a matched sample of companies with weak sustainability policies.'® Similarly,
a meta-analysis by Friede at al found a positive correlation between corporate environmental and social
performance and financial performance, based on a review of over 2,000 empirical studies.'™'

However, it is important to interpret these findings with caution. Correlation does not necessarily imply
causation, and the relationship between sustainability and financial performance is likely to be complex
and context dependent.'® It is possible that companies with better financial performance are more likely
to invest in sustainability initiatives, rather than sustainability driving financial performance.'®
Additionally, the voluntary adoption of sustainability practices may signal other characteristics, such as
superior management quality or risk mitigation strategies, that contribute to financial performance.'®
Moreover, the pursuit of intergenerational equity through mandatory corporate law provisions could
have different effects on corporate performance than voluntary sustainability initiatives. Companies
may face additional costs and constraints in complying with legal requirements to consider the interests
of future generations, potentially impacting their competitiveness and profitability.'® There may also
be trade-offs between short-term financial performance and long-term sustainability, as companies
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invest in low-carbon technologies, sustainable supply chains, or community development projects.'*

Navigating these trade-offs requires a nuanced approach that recognises the importance of both short-
term survival and long-term value creation. While some sustainability investments may entail short-
term costs, they can also generate long-term benefits by reducing risks, enhancing reputation, and
opening up new market opportunities.'®” Companies that prioritise intergenerational equity may be
better positioned to anticipate and adapt to changing societal expectations and regulatory environments,
building resilience and competitive advantage over time.'®® Ultimately, the relationship between
intergenerational equity and corporate performance is likely to depend on a range of factors, including
the specific practices and strategies adopted, the industry and market context, and the time horizon
considered.'® While the empirical evidence suggests that sustainability and financial performance can
be mutually reinforcing, the integration of intergenerational equity into corporate law will require
careful consideration of the potential costs and benefits, as well as the development of appropriate
incentives and governance mechanisms to support long-term value creation for all stakeholders.

There is a need to distinguish the intergenerational equity approach from the broader sustainability
discourse in corporate law. While there is some overlap between the two, the intergenerational equity
perspective offers a distinct and valuable contribution to the debate on corporate purpose. The key
difference lies in the explicit focus on the rights and interests of future generations. While sustainability
is often framed in terms of balancing economic, social, and environmental considerations in the present,
intergenerational equity emphasises the temporal dimension and the obligations of current generations
to ensure a fair and sustainable world for those who will come after us.'*’ In the corporate context, this
means going beyond the traditional stakeholder approach, which tends to prioritise the interests of
current stakeholders, such as employees, customers, and local communities. The intergenerational
equity perspective requires companies to consider the long-term impacts of their activities on future
generations and to make decisions that protect and enhance the well-being of these yet-to-be-born
stakeholders.'®' This future-oriented focus has important implications for how we conceive of corporate
purpose. It suggests that companies have a duty not only to create value for their current shareholders
and stakeholders, but also to preserve and enhance the social, environmental, and economic resources
that will be needed by future generations.'” In other words, the purpose of the company is not just to
maximise short-term profits or balance current stakeholder interests, but to ensure the long-term
sustainability and resilience of the firm and the broader systems in which it operates.'”?

One way to operationalise this intergenerational perspective is through the concept of ‘stewardship’. In
the corporate context, stewardship can be understood as the responsible management of entrusted
resources for the benefit of current and future generations.'” This implies a shift away from the
‘property’ conception of the firm, which sees shareholders as the ultimate owners of the company,'®
towards a ‘stewardship’ model, where directors and managers are seen as trustees of the company’s
resources, with a duty to preserve and enhance these resources for the benefit of all stakeholders,
including future generations.'”® Scholars such as Sjifjell and Bruner have argued that this stewardship
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approach is essential for addressing the long-term sustainability challenges facing corporate law.'®’
They suggest that directors should have a legal duty to act as ‘planetary stewards’, taking into account
the impact of their decisions on the planet’s life-supporting systems and the interests of future
generations.'”® This would require a fundamental reorientation of corporate purpose, moving beyond
the narrow focus on shareholder value towards a more holistic and future-oriented understanding of the
firm’s role in society.'””

Another key difference between the intergenerational equity approach and the broader sustainability
discourse is the emphasis on intertemporal justice.”” Intergenerational equity is grounded in the idea
that each generation has a right to inherit a world that is in no worse condition than the one enjoyed by
previous generations, and a corresponding duty to pass on a world that is in no worse condition to future
generations.””! This principle of intertemporal distributive justice has important implications for how
we think about corporate responsibility and the allocation of resources over time.?* In the corporate
context, this means that companies have an obligation to consider the distributional consequences of
their activities across generations and to ensure that their actions do not unfairly burden or disadvantage
future generations.”” This could involve, for example, investing in research and development to find
more sustainable ways of producing goods and services, or setting aside resources to fund long-term
environmental restoration and social regeneration projects.’*

The intergenerational equity approach also has important implications for how we measure and report
on corporate performance. Traditional accounting and reporting practices tend to focus on short-term
financial metrics, such as quarterly earnings and share prices, which can create incentives for companies
to prioritise short-term gains over long-term sustainability.””> The intergenerational equity perspective
suggests that we need new metrics and reporting frameworks that better capture the long-term social,
environmental, and economic impacts of corporate activities, and that enable stakeholders to hold
companies accountable for their effects on future generations.””® Some scholars have proposed new
accounting and reporting models that explicitly incorporate intergenerational considerations, such as
the ‘Comprehensive Accounting in Respect of Ecology’ (CARE) model.**” The CARE model seeks to
measure and report on the ‘intergenerational equity value’ of a company, taking into account its impact
on natural, social, and human capital over time.*”® Other proposals include the development of
‘integrated reporting’ frameworks that combine financial and intergenerational equity information, and
the use of ‘future-fit’ benchmarks that assess a company’s performance against long-term
intergenerational equity goals.?”
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B. Revising s 172 of the Companies Act 2006

The second element of the framework involves expanding the duties of company directors. Under the
current legal framework, directors’ duties are primarily owed to the company and its shareholders, with
a focus on promoting the success of the company for the benefit of its members.?' UK company law
has been undergoing significant reforms in recent years, particularly with the enactment of the
Companies Act 2006. One key aim of these reforms was to increase the law’s accessibility, coherence,
and comprehensibility for company directors.?!! This included codifying directors’ duties in ss 170-181
of the Companies Act 2006.*'> However, certain important societal considerations, such as
intergenerational equity, are not explicitly addressed in these codified duties. The concept of
intergenerational equity should be integrated into UK company law, to ensure companies operate in a
manner that is sustainable and fair to both current and future generations. The codification of directors’
duties in the Companies Act 2006 was intended to make the law clearer and more accessible,
particularly for directors of small and medium enterprises (SMEs) who may not have ready access to
extensive legal advice.?'> However, the Act is incomplete and still requires reference to the common
law in many areas.?'* This interpretation of the statutory duties’ relationship with prior common law is
illustrated in cases such as West Coast Capital (Lios) Ltd, where Lord Glennie noted that ss 171-172
‘appear to do little more than set out the pre-existing law on the subject’,?'* and Eastford Ltd v Gillespie,
where Lord Hodge explained that Parliament intended the statutory statement to make directors’ duties
more accessible while allowing courts to continue developing these principles in line with changing
commercial circumstances.*'®

More fundamentally, the Act focuses primarily on directors acting in a way that promotes the success
of the company for the benefit of its current members (shareholders) as a whole.?'” While directors must
‘have regard to’ certain other stakeholder interests like employees, suppliers, customers, the community
and environment,”'® these are secondary considerations. The Act does not require or encourage directors
to factor in long-term sustainability or the interests of future generations. In R (on the application of
People & Planet) v HM Treasury, the court examined how environmental considerations interact with
directors’ duties under s 172 of the Companies Act 2006 in the context of government shareholding.
The court found that while UKFI could properly encourage RBS to consider environmental and human
rights issues as part of its commercial decision-making, forcing RBS to prioritise these over commercial
considerations would risk conflicting with the directors’ duties to promote the company's success. This
highlighted how directors must balance various factors under s 172, but within the overall framework
of promoting the company’s success.”’” This duty could override other considerations, such as
environmental policies, if the directors judged that these were not in the company’s best interests.

The Act’s remedies for breach of directors’ duties maintain strong connections to equitable and common
law principles, as illustrated in Towers v Premier Waste Management Ltd. The Court explained that
while the 2006 Act codified directors’ duties, they are ‘expressly derived from common law rules and
equitable principles’ and should be ‘interpreted and applied in the same way’.”?” The case reinforces
the ‘strict nature of liability’ for breach of duty, noting that liability does not depend on ‘proof of fault
or proof that a conflict of interest has in fact caused the company loss’.**' While the Act has made some
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positive changes, such as clarifying that directors owe their duties to the company rather than directly
to shareholders,?** as was established in the seminal case of Percival v Wright,”> it still operates within
a shareholder primacy paradigm. Short-term shareholder interests can trump long-term sustainability
considerations.”?* The Act does little to inculcate a culture of intergenerational equity. A revised Act
should make it mandatory for directors to consider the long-term sustainability of the company and the
interests of future generations in their decision-making. The intergenerational equity approach calls for
expanding these duties to include a duty to consider the long-term impacts of corporate actions on future
generations.””> This expanded duty would require directors to assess the potential long-term
consequences of their decisions, including environmental and social impacts, and to prioritise long-term
sustainability over short-term gains.??® Historical cases such as Hutton v West Cork Railway Co™’
helped shape the concept of directors’ duties, by requiring that consideration of employee interests must
be tied to promoting the company’s business interests. The intergenerational equity approach goes
further by explicitly mandating consideration of future generations and long-term sustainability.

Extending fiduciary duties to include the interests of future generations raises significant challenges for
legal enforcement and judicial interpretation. Fiduciary duties are typically owed to specific
beneficiaries, such as shareholders or pension plan participants, who have standing to bring legal claims
against fiduciaries for breach of duty.® In the case of future generations, there are no identifiable
beneficiaries who can directly enforce their rights, creating a ‘representation problem’.”?> Moreover,
the interests of future generations are inherently uncertain and complex, involving long-term, systemic,
and often intangible impacts that are difficult to quantify and balance against short-term considerations.
While courts may face challenges in determining whether particular business decisions align with the
interests of future generations, given the lack of universally accepted standards and potential for
disagreement on long-term consequences, recent public law cases demonstrate that courts are
increasingly able to define and protect such interests in the context of intergenerational equity claims
against govemments.m

For example, Sulyok highlights that courts have relied on scientific evidence and soft law commitments
to assess the adequacy of government climate measures in light of the rights of future generations.”*' In
the UK company law context, this could translate into a more robust interpretation of directors’ duties
under Section 172(1)(a) of the Companies Act 2006. While courts have traditionally been reluctant to
second-guess business decisions, the public law experience suggests ways to develop more concrete
standards for evaluating long-term impacts. For instance, just as courts have accepted scientific
evidence of climate impacts in public law cases, they could similarly incorporate established
sustainability metrics and environmental impact assessments in evaluating corporate decisions. Existing
legal doctrines, such as the public trust doctrine,** could potentially be adapted to help address these
challenges in the corporate law context. As analysed by Sulyok, the public trust doctrine has been
successfully invoked in public law environmental litigation to constrain government decision-making
that arbitrarily impairs the needs of future generations.**> This doctrine, which positions governments
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as trustees obligated to preserve natural resources for present and future beneficiaries, provides a
promising avenue for grounding and enforcing fiduciary duties to future generations within company
law as well.** Analogously, corporate directors could be viewed as trustees not just of current
shareholder interests, but of the company’s long-term sustainability and its impact on future
stakeholders.

The Court of Appeal’s judgment in R (Boswell) v Secretary of State for Transport™> provides important
insights into how courts assess cumulative climate impacts that will affect future generations. Several
key principles emerge that are relevant for integrating intergenerational equity into company law. The
court emphasised that assessing environmental impacts affecting future generations requires ‘measured
judgment’ applied to scientific evidence.*® This suggests courts can evaluate corporate climate impacts
through a similar evidence-based framework. The judgment emphasised the need to consider impacts
through 2050 and beyond, noting that ‘carbon budgets which themselves set net cumulative targets
which the UK as a whole...is obliged to meet on its trajectory towards the mandatory net zero target in
2050°.%*7 This supports requiring companies to engage in long-term climate planning. The court stressed
that decision-makers must act based on ‘current scientific knowledge’**® suggesting companies could
be required to align policies with evolving climate science. The judgment’s emphasis on evidence-based
decision-making, cumulative impacts, and long-term planning provides a useful template for how courts
could evaluate corporate climate obligations to future generations. The ‘range of reasonable decisions’
test offers a balanced framework that could hold companies accountable while respecting legitimate
business judgment. The judgment illuminates how similar principles could be developed in the
corporate context to protect intergenerational interests while providing clarity to companies about their
obligations. It demonstrates courts’ growing sophistication in evaluating long-term climate impacts
through a rigorous but pragmatic lens.

Another approach is to establish specialised courts or tribunals with expertise in intergenerational equity
and sustainability issues, similar to the environmental courts and tribunals that have been established in
some jurisdictions.”** These courts could be empowered to hear claims brought by public interest
organisations or government entities on behalf of future generations, and to develop jurisprudence on
the scope and content of fiduciary duties to future generations over time.** Reliance could also be
placed on ‘proxy enforcement’ mechanisms, such as public enforcement by regulatory agencies or
private enforcement by civil society organisations, to hold corporations accountable for breaches of
fiduciary duties to future generations.?*! This could involve the use of mandatory sustainability
reporting and disclosure requirements, as well as the establishment of independent monitoring and
enforcement bodies, such as the proposed Ombudsman and stakeholder councils.***> Additionally, the
enforcement of fiduciary duties to future generations could be supported by the development of soft
law norms and guidelines, such as stewardship codes, corporate governance principles, and
sustainability standards, that provide guidance on best practices for integrating intergenerational equity
into corporate decision-making.>* While not legally binding, these norms can help shape corporate
behaviour and provide a basis for stakeholder pressure and engagement.?** Ultimately, the enforcement
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of fiduciary duties to future generations will require a combination of legal, regulatory, and market-
based mechanisms, as well as a shift in corporate culture and values towards a more long-term and
inclusive perspective.”** While there are significant challenges to overcome, the extension of fiduciary
duties to future generations represents an important step towards aligning corporate governance with
the imperatives of sustainability and intergenerational justice.

C. Enhancing Accountability Mechanisms

The third element of the framework involves enhancing accountability mechanisms to ensure that
companies are held responsible for their impacts on future generations. While current ESG approaches
often rely on voluntary disclosure and market-based accountability mechanisms, such as shareholder
activism and consumer pressure, the intergenerational equity framework would create new legal
accountability and enforcement mechanisms.**® This entails establishing new regulatory bodies and
oversight mechanisms that are specifically focused on protecting the interests of future generations.>*’
For example, a proposed ‘future generations commissioner’ or ombudsperson office would have the
authority to represent the interests of future generations in legal proceedings and hold companies
accountable for breaches of their intergenerational obligations.**® Other solutions could include the
creation of ‘stakeholder councils’ that would be responsible for overseeing and advising on a company’s
long-term intergenerational equity strategy and performance. These institutions could be given the
power to investigate and prosecute companies for activities that threaten the long-term sustainability of
society and the planet, and to seek remedies that prioritise the needs of future generations.”*’ They could
also be tasked with developing and monitoring key intergenerational equity indicators and targets and
reporting on the company’s progress towards meeting these goals. Additionally, expanded standing
provisions would allow a broader range of stakeholders, including representatives of future generations,
to bring legal claims against companies for harms to their interests.”>” Currently, the ability to bring
legal claims against companies for environmental and social harms is often limited to those who can
demonstrate a direct and immediate injury.”' This narrow conception of standing excludes many of the
long-term and diffuse harms that are associated with corporate activities, such as and intergenerational
pover‘ty.252

The proposed future generations Ombudsman and stakeholder councils are intended to serve as
institutional mechanisms for representing and safeguarding the interests of future generations in
corporate decision-making processes. However, these proposals raise important concerns about their
legitimacy, effectiveness, and potential for abuse. One key challenge is the question of representation:
how can individuals or entities in the present claim to speak on behalf of future generations, whose
preferences and values are inherently uncertain?®>® There is a risk that the Ombudsman and stakeholder
councils could be captured by narrow interest groups or used to advance particular ideological agendas
(i.e. stakeholder ‘partiality’), rather than truly serving the interests of future generations as a whole.”>*
Another concern is the potential for these institutions to exacerbate the agency problem, by introducing
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additional layers of bureaucracy and diluting managerial accountability.”*® The Ombudsman and
stakeholder councils could face their own agency problems, as there would be no direct mechanism for
future generations to hold them accountable for their decisions and actions. To address these concerns,
the design and implementation of the Ombudsman and stakeholder councils must be carefully
considered.

One approach is to establish clear selection criteria and appointment processes that prioritise expertise,
independence, and diversity, drawing on the knowledge and perspectives of multiple stakeholders and
disciplines.”*® This could involve the use of participatory and deliberative processes, such as citizen
assemblies or multi-stakeholder dialogues, to identify and articulate the interests of future
generations.””’ Another important safeguard is the establishment of robust transparency and
accountability mechanisms, such as regular reporting requirements, external audits, and opportunities
for public scrutiny and feedback. The Ombudsman and stakeholder councils should be subject to clear
performance standards and evaluation criteria, with provisions for removal or sanction in cases of
misconduct or negligence. Additionally, their role and authority should be clearly defined and limited,
with appropriate checks and balances to prevent overreach or abuse of power.””® Ultimately, the
effectiveness of the Ombudsman and stakeholder councils will depend on their ability to navigate the
complex trade-offs and uncertainties involved in representing the interests of future generations, while
maintaining the trust and support of both current stakeholders and the broader public. This will require
ongoing experimentation, learning, and adaptation, as well as a commitment to transparency,
inclusiveness, and accountability. As Koskenniemi observes, ‘unlike animals, humans operated under
rules... this bound human beings to directives of action they should follow even when, at least in the
short term, doing so might go against their immediate interests’.>> It is thus arguable that once there is
a norm in place to protect future generations, this will be recognised as the new rule of law. While no
institutional arrangement can perfectly represent the interests of future generations, the establishment
of dedicated entities to advocate for intergenerational equity can help counterbalance short-term
pressures and ensure that long-term considerations are not overlooked in corporate decision-making.

In addition to expanding legal standing, the intergenerational equity approach also seeks to strengthen
disclosure and reporting requirements around corporate sustainability performance.”®® Currently,
corporate reporting is primarily focused on short-term financial metrics, with limited disclosure of
environmental and social impacts.?®' This lack of transparency makes it difficult for stakeholders to
assess a company’s true sustainability performance and to hold directors accountable for their
decisions.”®* The proposed framework would require companies to assess and report on their long-term
intergenerational impacts and risks, and to disclose how they are addressing the needs and interests of
future generations in their decision-making. These enhanced disclosure requirements would provide
stakeholders with the information and data they need to hold companies accountable for their
intergenerational equity performance.®® A new intergenerational equity reporting frameworks would
require companies to disclose their long-term impacts on society and the environment, and to report on
their progress towards meeting sustainability targets.”®* These frameworks could be based on existing
standards, such as the Global Reporting Initiative (GRI) and the Sustainability Accounting Standards
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Board (SASB), but would need to be expanded to include specific indicators and metrics related to
intergenerational equity.”®® By increasing transparency and enabling more effective stakeholder
monitoring and enforcement, the intergenerational equity approach aims to create a more accountable
and sustainable corporate governance system that prioritises the interests of future generations and the
long-term health of society and the planet.

Accountability is a fundamental principle of corporate governance, and it is essential for ensuring that
companies act in a manner that is consistent with their legal and ethical obligations.”®® However, the
current accountability mechanisms in corporate law are primarily focused on protecting the interests of
shareholders and other current stakeholders, rather than safeguarding the rights and interests of future
generations.””” Under the shareholder primacy model, the primary accountability mechanism is the
fiduciary duty of directors to promote the success of the company for the benefit of its members.?*® This
duty is enforced through a range of legal and market-based mechanisms, such as shareholder derivative
actions, proxy contests, and hostile takeovers.*** While these mechanisms can be effective in aligning
the interests of directors with those of shareholders,”” they do little to ensure that companies are
accountable to future generations or the broader public interest. To address this gap, some scholars have
proposed the recognition of new legal rights and causes of action that would allow a broader range of
stakeholders, including future generations, to hold companies accountable for their impacts.””' For
example, there have been calls for the recognition of a legal right to a healthy environment,””> which
would enable individuals and groups to bring claims against companies for activities that threaten the
long-term sustainability of the planet.>”® Similarly, the creation of a new tort of ‘intergenerational
environmental harm’ would allow future generations to seek redress for the long-term ecological
damage caused by corporate activities.?™*

There is also a need for enhanced internal accountability mechanisms that can embed intergenerational
equity considerations into corporate decision-making processes. This could involve the integration of
intergenerational equity criteria into executive compensation schemes, so that directors are incentivised
to prioritise long-term value creation over short-term profits.’”* It could also involve the use of
‘intergenerational equity scorecards’ that provide a more holistic view of a company’s performance.’®
Another important aspect of accountability is the ability of stakeholders to engage with and influence
corporate decision-making processes.””’ Currently, shareholder engagement is primarily focused on
short-term financial issues, with limited opportunities for other stakeholders to have their voices
heard.””® Intergenerational equity requires a more inclusive and participatory approach to corporate
governance, one that gives a voice to a broader range of stakeholders, including future generations.*”
The use of new technologies, such as online platforms and social media, can help to facilitate broader
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public participation in corporate decision-making processes. However, there are concerns about the
potential costs and complexities of implementing new accountability mechanisms, particularly for
smaller companies and those operating in developing countries.”® There are also questions about the
enforceability of these mechanisms, particularly in the absence of strong legal and regulatory
frameworks.”®! To address these challenges, it is necessary to develop a range of complementary
accountability mechanisms that can be tailored to different contexts and stakeholder groups. This could
involve a mix of legal, regulatory, and market-based approaches, as well as collaborative initiatives that
bring together different stakeholders to develop shared solutions.”®* While accountability
mechanisms®? can help to align corporate behaviour with the interests of future generations, they are
not a substitute for more fundamental reforms to the purpose and structure of the corporation itself.***
Ultimately, the goal of corporate law should be to create a corporate sector that is accountable to future
generations.” As Villiers put it, ‘until a stronger counterweight to corporate power, including hard and
soft law reform, is established, corporations will continue to profit whilst the global poor and oppressed

suffer’ 286

5. Challenges and Opportunities

Integrating intergenerational equity into UK company law presents both challenges and opportunities.
One significant challenge is the difficulty of balancing the interests of current and future generations,
particularly when those interests may conflict.”*” Additionally, there may be resistance from corporate
actors who are accustomed to prioritising short-term financial gains over long-term sustainability.?*®
However, the intergenerational equity approach also presents significant opportunities for promoting
corporate social responsibility and long-term value creation.”® By prioritising long-term sustainability
and the interests of future generations, companies can build long-term trust with stakeholders, enhance
their reputation, and create a more stable and resilient business model.**® Moreover, integrating
intergenerational equity into UK company law can help to address pressing social and environmental
challenges such as climate change and inequality.”"

There are also pragmatic reasons to embrace intergenerational equity. Companies that prioritise short-
term profits over long-term sustainability are exposing themselves to financial, legal, and reputational
risks.””? The growing climate litigation trend, seen in cases such as Milieudefensie v Royal Dutch
Shell*** shows how companies may be held legally accountable for environmental harms. In this
landmark Dutch case, the Hague District Court in 2021 ordered Shell to reduce its global carbon
emissions, finding the company had a duty of care to prevent climate harms. However, in a recent
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development, the Hague Court of Appeal overturned key aspects of the District Court’s decision in
November 2024.

As Lin notes in her analysis, the Court of Appeal ‘unequivocally affirms that companies have a legal
obligation to reduce CO2 emissions to combat dangerous climate change’.*** The court stressed that
‘especially companies whose products have contributed to the creation of the climate problem and have
it in their power to contribute to combating it are obliged to do so vis-a-vis other inhabitants of the earth,
even when (public law) rules do not necessarily compel them to do so’.**® Importantly, the court also
affirmed that “protection from dangerous climate change is a human right'**® and that human rights
obligations ‘can have an impact on private law relationships by giving substance to open standards,
such as the social standard of care.”®” However, the Court of Appeal rejected imposing a specific
emissions reduction target on Shell, finding insufficient scientific consensus to derive a precise target
for an individual company.?”® As Van Asselt and Savaresi point out, ‘While the ruling on Shell’s appeal
might undermine other lawsuits asking courts to set company-specific emission reduction targets, the
affirmation by the appeals court of a general obligation for companies to reduce emissions offers plenty
of room for further litigation against companies’.”®® Although the Court of Appeal rejected imposing a
precise emissions target on Shell, its clear articulation of a corporate duty to mitigate climate change
leaves the door open for future cases to further define the scope of this responsibility. The Shell decision
thus represents an important incremental step in the broader quest to hold companies legally accountable
for their contributions to climate change.

Investors and society are increasingly expecting companies to operate responsibly and ethically.
Companies that proactively address sustainability challenges can secure enduring competitive
advantages.*” Other areas of law, such as environmental and human rights law, have recognised duties
to future generations.*’ Constitutional and international laws enshrine sustainable development
principles.’® It is anomalous and problematic for company law to ignore intergenerational equity.
Moreover, by fostering a more long-term and inclusive approach to value creation, the intergenerational
equity approach can help to build a more resilient and adaptable corporate sector that is better equipped
to navigate the complex challenges and opportunities of the 21st century. It can encourage innovation,
collaboration, and strategic foresight, and help to unlock new sources of competitive advantage and
sustainable growth.*”*

6. Conclusion

The integration of intergenerational equity principles into corporate law is a crucial step towards
addressing the urgent intergenerational equity challenges facing our world today. By recognising the
duties owed by corporations to both current and future stakeholders, corporate law can promote a more
long-term and sustainable approach to business practices. The justifications for this approach are
compelling, including the need to address environmental concerns, promote long-term corporate
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success, and shape corporate culture in a more responsible and future-oriented direction.** While there
are potential criticisms and challenges to the integration of intergenerational equity into corporate law,
these concerns can be addressed through a balanced approach that recognises the interdependence of
shareholder value and intergenerational equity. By promoting a more long-term and stakeholder-
oriented approach to corporate governance, the integration of intergenerational equity principles can
ultimately benefit both corporations and society as a whole.*”> As the world faces increasingly urgent
environmental and social challenges, it is essential that corporate law adapts to promote a more
equitable future for all. Further research is imperative to operationalise such a framework within
company law, necessitating substantial and potentially radical alterations to the corporate form.*
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