Costantino Mortati and the idea of material constitution

Abstract

Early twentieth century German reflections on the intersection between law and politics have been the object of extensive historical analysis. Especially, Schmitt’s realism and Kelsen’s positivism have often been taken to instantiate two irreconcilable epistemological poles. Yet little attention has been paid to thinkers who, being at the crossroad of different intellectual traditions, operated within this dichotomy while trying to avoid its most caricatural features. One of these figures is the Italian constitutional theorist Costantino Mortati. While introducing his life and oeuvre to the Anglophone public, this paper argues that his work should be read as an attempt to make sense of law’s relationship to politics that, although similar to Schmitt’s realism, avoids its more pernicious outcomes. 



Costantino Mortati and the idea of material constitution

This article examines the legal and political thought of Italian constitutional theorist Costantino Mortati (1891-1985). Although his name might sound unfamiliar to the Anglophone audience, his ideas directly relate to mid-twentieth century debates on constituent power, sovereignty and the relation between constitutional law and politics. Not only he extensively engaged with the legal thought of the Weimar Republic, but he also critically engaged with the ideas of Carl Schmitt, Hans Kelsen, Rudolf Smend and Herman Heller, whose works he was among the first Italians to read and discuss. As such, Mortati contributed to introduce German Staatslehre in Italy during the interwar years and, by doing so, played a key role in moving Italian legal debates away from nineteenth century formalism towards a critical appreciation of law’s relationship to politics.[footnoteRef:1] The focus of this article is on the peculiar ways in which he appropriated the Weimar tradition, and turned it into a distinctive way of thinking about the concept of ‘constitution’, its relation to the ‘people’ and to the institutional structure of democratic states.  [1:  For a detailed discussion of Mortati’s relationship to German legal thought see I. Staff, Costantino Mortati: Verfassung im materiellen Sinn. Ein Beitrag zur Rechtsentwicklung im faschistischen Italien und im Deutschland der Weimarer Zeit und im Nationalsozialismus, vol. XIII (1994), pp. 265-364; I. Staff, Staatsdenken Im Italien des 20. Jahrhunderts Ein Beitrag Zur Carl Schmitt-Rezeption, (Baden Baden, 1991).] 

Specifically, I will discuss how he relied on the distinction between material and formal constitution, constituent power and sovereignty as well as on the notion of fine politico to make sense of what he used to call the ‘grey area of constitutional law’, where the relationship between politics and law is most intense. This, I will argue, sheds light on an original way of thinking about constitutional politics that, although tightly connected to Weimar debates about positivism and realism, has remained largely overlooked.[footnoteRef:2] I will first say a few words about the life and oeuvre of Costantino Mortati and maintain that at the core of his intellectual enterprise lies a methodological and epistemological commitment to exploring the intersection between law and politics. This commitment was developed in explicit contrast to both Kelsen’s legal positivism and the Italian formalism of Vittorio Emanuele Orlando and his school. Second, I will discuss how the idea of material constitution – as distinguished from the formal constitution – allowed Mortati to conceive of the ‘grey area’ of constitutional law. This emphasis on the intersection between law and politics is certainly reliant on some of the doctrinal innovations introduced in Italy at the turn of the century, but is also reminiscent of German organicism and Schmitt’s ‘absolute concept of the constitution’. Differently from the latter, however, it gives priority to the materiality of social relations over unilateral and personalist decisions. Yet, I will suggest in the third section, Mortati’s originality clearly came to the fore when he abandoned the language of the material constitution in favour of the notion of constituent power. Differently from Schmitt’s sovereign as well as from positivist and formalist notions of legal or state sovereignty, constituent power allowed him to recognise the extent and importance of societal involvement in constitutional politics. Last, I will conclude outlining the institutional structures that, in the debates at the Constituent Assembly, Mortati presented as suitable to uphold the material constitution and keep constituent power’s relationship to the formal aspects of law active and dynamic. These, it will become clear, reveal a vision of politics that, although inspired by debates prominent in the thirties both in Weimar and in fascist Italy, evolved into an original account of the relationship between law, politics and the constitution.  [2:  For obvious reasons, this is not the case in Italy. However, recently, Mortati’s fortune in the Anglophone world seems to be changing, as scholars take interest in his idea of material constitution. See, for instance, M. Loughlin, The Foundation of Public Law, OUP, Oxford, 2010; M. Goldoni and M. Wilkinson, ‘The material constitution’, The modern law review, 81, 4, 567-597; F. Del Lucchese, ‘Machiavelli and constituent power: the revolutionary foundation of modern political thought’, European Journal of Political Theory, Vol 16(1), 2-23] 


I.

Born in 1891 to an Italo-Albanian family in the southern region of Calabria, Costantino Mortati lived a long and accomplished life. Soon after finishing his high-school education, he obtained a scholarship to study law in Rome and, after this first degree, he enrolled and successfully completed a second university degree in philosophy. In 1927, he joined the Fascist Party and worked alongside prominent scholars such as Luigi Rossi and Sergio Panunzio in the political science department of the University of Rome on a dissertation titled The government in the new system of Italian public law.[footnoteRef:3] This work, published as a monograph in 1931, launched his academic career that landed, in the first instance, on a chair in constitutional law at the University of Messina and was then followed by similar positons in Macerata and Naples. Throughout the thirties, he gained notoriety as one of the more promising and controversial young scholars in the country. His defence of government as the fourth function of the state (alongside legislative, executive and judiciary) was largely inspired by German legal theory’s emphasis on the importance of the political decision.[footnoteRef:4] Yet it represented a clear break with the Italian legal tradition. The most prominent member of the latter, Orlando, insisted in interpreting the state and its working as having a rationality of their own, expressed through the legal system, thus minimising the political function of the executive and reducing it to simple administration and application of the law.[footnoteRef:5] Although this formalistic approach quickly became the target of giuristi del regime (regime’s lawyers) such as Panunzio and Costamagna, it was Mortati’s defence of the political function of government that shaped the terms of the debate for the years to come. In his view, the fascist reforms were part of a longer process of transformation of the modern state. A fundamental feature of this transformation was the new role of government: the latter was indeed capable of absolute discretion in shaping the political direction (indirizzo politico) of the state and, by doing so, it guaranteed political unity.[footnoteRef:6]  [3:  Panunzio was professor in the Law faculty and did not directly supervise Mortati’s work. However, he sat in several committees that examined Mortati’s work and helped promoting his career. Rossi instead was professor in the Politics department and supervised Mortati’s thesis. He had an extended interest in Weimar debates and he probably stimulated Mortati to study them in the first place. He had a long lasting collaboration with Mortati. See F. Lanchester, ‘Il periodo formativo di Costantino Mortati’ in M. Galizia, P. Grossi, Il pensiero giuridico di Costantino Mortati, Milano, Giuffrè, 1990, 187-230.]  [4:  Also Crisafulli developed a theory of the ‘indirizzo politico’ as a special competence of the government. Differently from Mortati this was conceived as an activity, rather than as a function. See V. Crisafulli, Prima e dopo la costituzione, Editoriale Scientifica, Napoli, 2015 (1939). For a discussion of the relationship between Mortati and Crisafulli see T. Frosini, ‘Mortati e l’indirizzo politico negli anni 30’, in M. Galizia, Forme di stato e forme di governo: nuovi studi sul pensiero di Costantino Mortati, Giuffré, Milano, 2007, 561-592. Staff underlines that the political function of government as a fourth state function is not an idea original to Mortati, as German scholars such as C. Schmitt, O. Koellreutter and H. Heller developed similar ideas. See Staff, ‘Costantino Mortati: Verfassung im materiellen Sinn’.]  [5:  For a detailed discussion of this point see M. Fioravanti, ‘Dottrina dello stato persona e dottrina della costituzione – Costantino Mortati e la tradizione giuspubblicistica italiana’ in M. Galizia, P. Grossi, Il pensiero giuridico di Costantino Mortati, Milano, Giuffrè, 1990, 45-186. ]  [6:  For a recent analysis of Mortati on the governing function see Goldoni and Wilkinson, ‘The material constitution’.] 

Mortati’s defence of the political function of government motivated some debate as to whether his work, especially The government in the new system of Italian public law, should be read as a piece of fascist legal theory.  Like his fascist colleagues, Mortati defended the governmental capacity to imprint a political direction (indirizzo politico) onto the state and stressed the primacy of politics over law against Orlando’s traditionalism. That’s why part of his work has certainly inspired jurists who wanted to glorify the new fascist model of government.[footnoteRef:7] Yet, differently from fascist scholars like Panunzio or Costamagna, Mortati never assimilated the state to the Fascist Party and assertively defended the permanence of the separation of powers as well as of the rule of law.[footnoteRef:8] In addition, Mortati explicitly situated himself among the ‘academic faction’ of this disciplinary debate: while some of his mentors saw their legal theorising as part of a political move to justify the new institutional structure of the regime, Mortati – together with Crisafulli and other younger scholars – presented his work as a realist attempt to merely describe and understand the changes in the institutional structure of the Italian state.[footnoteRef:9]  [7:  Among those who argued that Mortati’s work was fundamentally embedded in fascist legal thought see M. La Torre, ‘The German impact on Fascist public law doctrine’ in C. Joerghes and M. Stolles, Darker legacies of law in Europe: the shadow of National Socialism and Fascism over Europe and its legal traditions, Hart, Oxford, 2003, 305-320. And Staff, ‘Costantino Mortati: Verfassung im materiellen Sinn’, where she accuses Mortati of not being sufficiently committed to democracy. ]  [8:  Della Cananea underlines how Panunzio wanted to create a corporate state, while Mortati simply aimed to analyse the role of the party in the transformation of the state. See G. Della Cananea, ‘Mortati and the science of public law: a comment on La Torre’, in C. Joerghes and M. Stolles, Darker legacies of law in Europe: the shadow of National Socialism and Fascism over Europe and its legal traditions, Hart, Oxford, 2003, p. 333. ]  [9:  For more on this point see Lanchester, ‘Il periodo formativo’, p. 199-200. Lanchester as well as Fioravanti offer a very convincing argument against accuses of fascism in Mortati, in which he explains how Mortati offered a third way in between Orlando’s traditionalism and the giuristi del regime. See M. Fioravanti, ‘Dottrina dello stato persona e dottrina della costituzione’. ] 

	More debate was sparked by the publication, in 1940, of what is arguably Mortati’s most important book: La costituzione in senso materiale. This outlined the main tenets of his constitutional thought and remains a fundamental reference to understand his intellectual as well as personal and political trajectory. Not only, as it will become clear later in the article, he emphasised the primacy of social-political relations over law, but he also theorised the constitution as a political act expressive of the preferences of the dominant social group. The fact that the dominant social group at the time was the Fascist party led some scholars to read La costituzione in senso materiale as an Italian iteration of the Fuhrerprinzip and as an attempt to justify the single party model of the Fascist state.[footnoteRef:10] Yet, this criticism has somehow been answered by Mortati himself, who repeatedly denied this accusation and was eager to show how his enterprise was merely a descriptive and explanatory one, in line with what he saw as the core tenets of the realist tradition. Prove of this is how, after the collapse of the regime, Mortati applied the same theory to the pluralist democratic state and how he spent himself for the democratic cause.[footnoteRef:11] As early as 1943, he recognised and welcomed the institution of the Comitato di Liberazione Nazionale (National Liberation Committee) and got himself involved in the transition from fascism to the new republic. In this phase, he became a member of the Christian Democratic Party and was elected among its ranks to the Constituent Assembly.[footnoteRef:12] There, he joined the Commission tasked with writing the new Italian constitution and is now unanimously recognised as one of the founding fathers of the Italian republic. Although not re-elected to the Italian Parliament in 1948, Mortati obtained a prestigious chair in political science at the University of Rome in 1956. He continued his work as academic and published widely in both constitutional theory and political science. In 1960, Mortati was elected judge at the Constitutional Court, where he worked for twelve years serving also as its vice-president. In this position, he tested the boundaries and validity of his reflections on the relationship between law and politics and applied many of the insights he had developed in his previous writings.[footnoteRef:13] In 1977 an illness forced him into a retired life and he died in Rome in 1985.  [10:  La Torre, ‘The German impact on Fascist public law doctrine’, 317; also Staff, ‘Costantino Mortati: Verfassung im materiellen Sinn’.]  [11:  On this see constitutional theorist G. Zagrebelski: ‘the material constitution is not a Fascist concept of the State but, rather, a concept of the state that was applicable and applied to the fascist state’, Premessa, XIII but also Della Cananea, ‘Mortati and the science of public law: a comment on La Torre’, 334 who quotes and discusses Zagrebelski’s point in English and P. Grossi, La Scienza giuridica italiana, n 1, 220.]  [12:  When Mortati applied to join the Christian Democratic Party, he was asked to explain why he had previously joined the fascist party. In a letter addressed to Scelba and dated 26 December 1944, Mortati explained that he joined the Fascist party for institutional reasons (he was member of the Corte dei Conti) and that he never held any political role. At the same time, Mortati maintained, his work never resulted in apology of the regime and, on the contrary, he refused to teach ‘Fascist doctrine’ in his university courses. Intellectually, his work was directed only by two goals. The first was to develop a general theory of the modern state, which included but was not limited to the study of the fascist state. The second aim was to intervene, wherever possible, to defend the values he cherished. These were all democratic and encompassed the defence of fundamental rights, the separation of powers, institutional pluralism as well as of freedoms for local and intermediary communities. For a summary of this letter see R. D’Orazio, L’Archivio Mortati: prime considerazioni, transcript of a talk given at the Convegno Costantino Mortati: Potere costituente e limiti alla revisione costituzionale, Rome, 14 December 2015, p. 5-8. See also an article Mortati wrote in 1940, that seems to prove his point in the letter, in which he defended the institutional pluralism of the fascist state with the explicit goal of avoiding concentration of power and protecting instead the independence of local communities in their relation to institutions. See C. Mortati, ‘Esecutivo e legislative nell’attuale fase del diritto costituzionale italiano’, Rivista di diritto pubblico, XVIII, 1940, 1, 301-332. On this text see O. Abbamonte, ‘Fra tradizione e autorità: la formazione giurisprudenziale del diritto durante il ventennio fascista’, Quaderni Fiorentini, XL, 2011, 884.]  [13:  As discussed by F. Lanchester, ‘Mortati, Costantino Napoleone’, in Dizionario Biografico degli Italiani, 2012, vol. 77, http://www.treccani.it/enciclopedia/costantino-napoleone-mortati_%28Dizionario-Biografico%29/] 

From early on in his intellectual life, Mortati repeatedly stated that his main goal was to understand the working of the legal system in general, and of the constitutional order in particular. Yet he believed that to do so, it was necessary to enlarge the scope of the analysis beyond the mere study of legal texts and procedures and focus on the analysis of what he called the ‘grey area’ of politics and law, where the interaction between the legal system and the political will of a community is at its most intense.[footnoteRef:14] By making the relationship between law and politics the centre of his intellectual endeavours, he positioned himself in stark contrast to some of the main tenets of legal theory at the time. In the Italian context, Mortati distanced himself from the liberal formalist tradition. As mentioned above, Orlando was certainly one of its main figures and, together with Oreste Ranelletti, developed an approach to the study of law that was aimed at insulating the latter from the discretionality of politics. Although with some differences, the two scholars agreed that the state was the original sovereign institution and that it expressed itself through administration[footnoteRef:15]. Hence, neither a subjective political decision nor a decision maker could be identified at the origins of the legal system. Law was expression of no political will, but only of the persona of the state, which was substantively different from its members. The necessary corollary of this approach was that the constitution had no political value, but was a neutral instrument to organise the institutional structure of the state. This stark ejection of political and social considerations from the study of the legal system became one of the main targets of Mortati’s critique. This he developed by focusing also on the Austrian jurist Hans Kelsen who, more than anybody else, argued for the study of law as a pure science. Taking inspiration from contemporary debates in Germany, he vehemently attacked Kelsen’s Reine Rechtslehre and turned him into a strawman for all that was problematic with legal positivism. Specifically, he focused on his ‘Pure theory of law’. This, although being only one aspect of Kelsen’s diverse and complex thinking, captured Mortati’s attention and served as a polemical target against which he could develop an alternative, more realist, approach to the study of law.  [14:  Lanchester, ‘Mortati, Costantino Napoleone’, p. 5.]  [15:  Fioravanti, ‘Dottrina dello stato persona’, 93] 

When writing Reine Rechtslehre, Kelsen purported to explain the working of the legal system without resorting to factual considerations about its social validity and efficacy. In his view, the effectiveness of the legal system could not be justified in relation to external—such as political or sociological—factors, but had to exclusively rely on reasons internal to the legal system itself. Although he did not deny the importance of extra-juridical factors in upholding the law, he aimed to separate legal from political considerations, arguing that the latter should not be used to explain the internal working of the constitutional system.[footnoteRef:16] This could be understood only by admitting that the validity of legal norms depended on their legal character, and not on their capacity to embody different degrees of moral or political good. In other words, he wanted to separate positive from natural law and delineate a methodology apt to investigate the functioning of the former. In Kelsen’s terms the pure theory of law ‘wants to discover only what is in the law; not what ought to be’.[footnoteRef:17]  [16:  See A. Jacobson; B. Schlink, ‘Introduction’, in ed. A. Jacobson; B. Schlink, Weimar: a jurisprudence of crisis, (Berkeley, 2000), pp. 1-39 and H. Kelsen, Introduction to the problems of legal theory (Oxford, 1997).]  [17:  ‘For it is the Pure Theory of Law itself that emphasizes—in relation to justice—the reality, that is, the positivity of law, regardless of the fact that this positive law—in relation to nature, that is, to the causally-determined actual behaviour of people—is an ‘ought.” The opposition between ‘ought’ and ‘is’ is relative, given that for scientific knowledge there is no absolute ‘reality.’ And the statement that law represents a reality says hardly anything; everything depends on determining what kind of reality, since it obviously cannot be the reality of nature. Only the Pure Theory of Law clearly recognizes the problem of the specific reality of law as the problem of the positivity of law and tries to solve it’. Kelsen, Introduction to the problems of legal theory, 56.] 

This commitment is also reflected in how Kelsen addressed the origins of the legal order and the state, what Mortati called the ‘grey area between politics and law’. According to Kelsen, this grey area should be ignored in legal reflections, as the solution to the problem of the foundations had to be displaced away from factual and historical investigations in favour of the analytical reconstruction of the source of legal norms in the process governing their creation. This was carried out according to procedures set out in other norms, which in turn were valid because they had been created according to other hierarchically superior norms. In his words, ‘A norm is valid qua legal norm only because it was arrived at in a certain way – created according to a certain rule, issued or set according to a specific method’.[footnoteRef:18] At the top of the steps there is a basic norm, which is a ‘hypothetical foundation’ whose validity is presupposed.[footnoteRef:19] In this norm, the ‘normative import of all the material facts constituting the legal system’ is rooted.[footnoteRef:20] Although taking their move from different premises, also Orlando and the formalist school denied the interest of studying the ‘grey area of politics and law’. As mentioned above, the legal system had no voluntaristic origins, as it did not arise from subjective political decisions, but derived from the stratification of collective norms that could only be recognised – as opposed to authored – by parliament. Hence, legal scholarship had to limit itself to the formal study of law and administration as an abstract construct of norms, without looking for its sources of validity in the will of any political or social entities. As for Kelsen, the validity of the state’s legal system is presupposed.[footnoteRef:21]  [18:  Ibid.]  [19:  Ibid., p. 58.]  [20:  Ibid.]  [21:  On Italian formalism and its denial of the political origins of the legal system see Fioravanti, ‘Dottrina dello stato persona’, 58-9.] 

The ascription of the origins, validity and functioning of the legal system to criteria that are either formal or internal to the law itself did not convince Mortati, who saw in Kelsen’s work as well as in Orlando’s formalism arbitrary attempts to sanitise legal science from its otherwise necessary interaction with other spheres of social life. This became particularly evident during an exchange Mortati had with Orlando at the Constituent Assembly. On April 23, 1947, Orlando intervened to plea for the exclusion of all norms regulating ethic and social relations from the constitution. These, he maintained, are not formal legal issues and, as such, should not be part of the new constitution. Mortati took the floor to argue that Orlando’s request was misleading, as it was not possible to separate purely legal from social or political norms. This is because all norms derive from socio-political considerations and it is through them that they acquire legal validity.[footnoteRef:22] The distinction between purely legal and socio-political norms is thus a chimera. All norms are political. Similarly, Mortati also attacked Kelsen for his anti-voluntaristic stance. When discussing the first article of the Italian Constitution for Branca’s Commented Edition, he argued that Kelsen reduced the source of normativity to a hypothesis. This resulted in the absurd conclusion that a legal act is willed because it is valid. By contrast, Mortati maintained, an act should be seen as valid only when it is possible to reconstruct the will that wanted it.[footnoteRef:23] Validity derives from will. Arguing the contrary is, for Mortati, nonsensical.  [22:  This exchange between Mortati and Orlando happened on April, 23 1947 and is reported by Fioravanti, ‘Dottrina dello stato persona’, 168-9.]  [23:  For a reconstruction of this point as well as of Mortati’s critique of Kelsen see Forosini and F. Riccobono, ‘Mortati e Kelsen’, in M. Galizia, Forme di stato e forme di governo. Mortati criticised Kelsen also in C. Mortati, ‘Commento all’art. 1 della Costituzione’, in G. Branca, Commentario della Costituzione, Zanichelli, 1975, 1-50. See also C. Mortati, La volontà e la causa nell'atto amministrativo e nella legge, Roma 1935.] 

Although both Orlando’s and Kelsen’s approaches were arguably subtler Mortati’s criticisms suggest, he saw them as inherently different from his own enterprise: rather than depicting law as a self-standing separate sphere, he aimed to investigate how its validity derived from sources and relationships external and non-reducible to the legal system. He thus devoted his career to develop an alternative methodology to study the legal system. This he was happy to associate to the ‘realist’ tradition, which, in his own words, consisted in identifying ‘the reality of the state with the system of social forces organised in such a way as to guarantee their supremacy’.[footnoteRef:24] According to this approach, the normative validity and the efficacy of the law are deeply intermingled, as the former depends on the socio-economic and material conditions that make the latter possible.[footnoteRef:25] In developing this approach, Mortati followed in the footsteps of one of the most important anti-positivist Italian scholars, to whom he dedicated La costituzione in senso materiale: Santi Romano. The latter not only systematised the critiques waged against positivism by the French institutionalist tradition, but he also theorised the legal system as resulting from the ‘spontaneous secretion’ of norms from society. Hence, Mortati found in Romano a privileged interlocutor and in his belief that ubi societas, ibi ius a source of methodological inspiration. [footnoteRef:26] [24:  C. Mortati, Istituzioni di diritto pubblico, (Padova, 1969 [1949]), 33. ]  [25:  For a discussion of Mortati’s realism and his opposition to Kelsen see Zagrebelski, ‘Premessa’, pp. XV-XVII. See also V. Forosini and F. Riccobono, ‘Mortati e Kelsen’, in M. Galizia, Forme di stato e forme di governo. ]  [26:  For a discussion of Romano’s influence on Mortati see Fioravanti, ‘Dottrina dello stato persona’, La Torre, ‘The German impact on Fascist public law doctrine’, 340 and A. Giannulli, ‘La costituzione materiale’, http://www.aldogiannuli.it/costituzione-materiale/. ] 

Although the details and implications of Mortati’s realist approach will be spelled out in subsequent sections of the paper, it is important to point out that, for Mortati, the state and its legal system were founded upon a certain configuration of social forces organised in such a way as to effectively express a fine politico, a ‘political goal’. This is ‘a political idea, whose working entails a certain degree of political homogeneity, able to create a superior unity comprising the majority and the minority of the population and able to give shape to all the prerequisites necessary for the existence of a consistent and harmonious state’s will’.[footnoteRef:27] The validity and efficacy of a state’s legal system thus derives, in Mortati’s view, from the capacity that certain social forces have to unify the rest of society around a specific political project and make it the indisputable source of both legal and political normativity. This fine politico injects unity and consistency in the legal order from the outside, and therefore can neither be deduced a posteriori from the study of the internal working of the legal system nor from a hypothetical norm that has no connection to the real foundation of the constitution of the state.[footnoteRef:28] By contrast, it can only be accessed through the analysis of the ‘grey area of politics and law’, which corresponds to the space in which a fine politico is spelled out, encapsulated into a constitutional text and articulated in institutional structures.[footnoteRef:29] To understand the working and origins of legal systems it was thus necessary to look at the political goals governing their functioning and, by doing so, at the composition of social forces that upheld those goals.  [27: 
 Mortati, La costituzione in senso materiale, 55. ]  [28:  Mortati also criticised Kelsen for contenting himself with proclaiming a fictitious form of unity: while true unity could only derive from political and social homogeneity, Kelsen deduced it from the pyramidal structure of his legal system. This, however, was only hypothetical and, therefore, the unity Kelsen derives is tautological. See Mortati, ‘Costituzione, 152 and see also Forosini and Riccobono, ‘Mortati e Kelsen’, 615.]  [29:  As it will become clear in the next sections, this emphasis on the importance of political unity as derived from social homogeneity owes much to thinkers active in Weimar Germany, most of all to Smend, Heller and Schmitt.] 


II. 

The first implication of Mortati’s methodological commitment to realism and to the study of the ‘grey area of politics and law’ is the idea that, to understand the working of a constitution, it is necessary to understand the fine politico behind it. To do so, Mortati puts in place a conceptual dichotomy. To the formal constitution, he opposes the constitution in the material sense. As it will become clear later in the paper, this dichotomy has a twofold function. On the one hand, it describes what Mortati thinks is the reality of all legal and political systems. As such, it is a conceptual distinction meant to mirror the concrete relationship that the formal text of the constitution bears to its material base. On the other hand, however, the dichotomy also serves a clear programmatic purpose, as it allows Mortati not only to describe the ‘grey area’, but also to conceive of it in such a way as to give priority to the ‘extra-legal’, the social and political elements that, in his opinion, determine the validity of all constitutional systems. But before discussing the role this dichotomy plays in Mortati’s thought, let’s analyse what he means by formal and material constitution.
Starting with the former, by costituzione formale Mortati means the actual text of the constitution, the legal document. This is the sum of norms and procedures regulating the working of state institutions, but carries no normative value in itself. This, it should be noted, is another point of disagreement between Mortati and Kelsen. While the latter recognises normative value to the formal legal text, for Mortati the actual core content of the constitution [il contenuto proprio] cannot be deduced from the formal text, as this is nothing more than a list of organisational and technical prescriptions. Far from having the intrinsic force to demand obedience, the formal constitution says nothing about the factual validity of the prescriptions it contains. This is because, in Mortati’s view, the formal constitution only describes the mode of existence [modo d’essere] of a given legal-political order, and says nothing about the latter’s normative value, let alone give rise to or enforce it. It describes the content of the law that must be obeyed, but has no capacity to explain and enforce obedience to that law. In other words, what positivist scholars assumed to be the hierarchically superior expression of legal normativity does not, in Mortati’s view, ground the foundation of law’s coactive power. It simply describes it. As such, the formal constitution is a valuable instrument to make sense of a state’s legal system, as it systematises its composing elements and coordinates them at institutional level. By doing so, it makes the law intelligible to itself and to those who must work with it, it makes it operational and actionable on a day to day basis. 
Yet, Mortati claims, to look for the sources of normativity in the formal constitution necessarily ends up in flattening the validity of the law out on its description. In Mortati’s words ‘to want to deduce the actual core content [contenuto proprio] of the constitution from the constitutional text necessarily leads to absorbing the material determination into the formal, and, eventually, to denying the autonomous function of the constitution’.[footnoteRef:30] And arguably, Mortati claims, the autonomy of the constitution lies in the fact that the latter does not merely describe the presence of a legal and political order. Rather, it brings it into existence by prescribing its defining features, its core content [contenuto proprio], and making it valid and binding. Hence, for Mortati, it is ‘impossible to retrace in the formal elements the defining features of the constitution, as the former, by themselves, can in no way perform the tasks of identification, guarantee and unification that are proper of the constitution’.[footnoteRef:31] The role of the formal constitution is thus limited to purely organisational and instrumental tasks.  [30:  Mortati, La costituzione in senso materiale, p. 7. Mortati criticises Kelsen in a similar way also in C. Mortati, ‘Costituzione dello stato’ in Enciclopedia del Diritto, 1962, Vol. XI, 152. There he says that it is unacceptable to ‘identify the point of reference of the legal system in a hypothetic norm, detached from the structure in which it is rooted and relegated to the domain of legally unknowable’. ]  [31:  Mortati, La costituzione in senso materiale, 201.] 

	By contrast, the contenuto proprio of the constitution can only be found in the material reality of the latter. The constitution in the material sense, Mortati explains, is made of two elements.[footnoteRef:32] One is the ‘typical and essential content’ of the constitution – which is what in other passages Mortati calls the fine politico – and the other is the ensemble of ‘normative material elements’ that necessarily compose and shape the essential content of the constitution.[footnoteRef:33] To start, I will first discuss what Mortati means by ‘normative material elements’ at the basis of the constitution in the material sense. These, as he explains at length, refer to the concrete configuration of socio-economic relations that allow a certain fine politico, or essential content, to emerge and impose itself. The latter, Mortati maintains, cannot be expressed by ‘society’. Society is, in his view, too general an entity to be endowed with any capacity to act. If considered in its pure and pre-state form, as the spontaneous political will of an abstract community, society has no direct juridical character; if considered in relation to the state, it only refers to a conglomeration of citizens passively receiving laws from above. In both cases, the idea that an undifferentiated social whole is at the origins of the fine politico does not do justice to the actual way in which the latter comes about and takes shape. By contrast, Mortati suggests, the author of the contenuto proprio of the constitution needs to be conceived of as a complex configuration of social forces structured around ‘basic elements of organisation’. In Mortati’s words [32:  As Roherssen notes, the first use of the expression ‘constitution in the material sense’ is by Laband, when arguing about the relationship between parliament and government in the Prussian Constitution. See C. Roehrssen, ‘Della concezione di tre pensatori che sono accomunati dalla critica a kelsen e che anticipano l’esperienza fascista: Heller, Smend e Mortati’, in M. Galizia, Forme di stato e forme di governo: nuovi studi sul pensiero di Costantino Mortati, 867.]  [33: Mortati, La costituzione in senso materiale, 74.] 

the content of the material constitution that we are looking for here … cannot be found but in the social community itself, yet no longer considered as an undistinguished whole, but as organised according to a minimum level of organisational elements that are necessary to conceive of society as capable of action.[footnoteRef:34]  [34:  Ibid.] 

These organisational elements correspond to the capacity certain groups have to organise themselves and act collectively to seize strength, power and influence. The presence of these organisational elements is thus what allows groups to organise themselves around certain issues and become political forces able to act collectively. These, in Mortati’s view, result ‘from the production, within society, of a certain organisational structure indicating the position of its members whereby some succeed at exercising power over others and obtain their obedience’.[footnoteRef:35] Hence, the ‘normative material elements’ at the basis of the constitution in the material sense correspond to a given configuration of social groups. This configuration necessarily expresses relations of power, where one or more groups succeed at imposing themselves upon others. As Mortati explains, the dominant group [35:  Ibid., 75.] 

can result from unitary social forces which present themselves as a unique subject, because they share the same interest and represent only one center of political unity. Alternatively, it can result from a compromise between different forces, which agree, during the constituent phase, to establish a common ground where various interests able to create a solid political order meet, merge and secure their pacific coexistence.[footnoteRef:36]  [36:  Ibid., 25.] 

In both cases, there are forces that dominate and forces that remain out of the picture, and are thus dominated. Yet these forces can either passively accept their condition of domination or actively seek to challenge and contest it. And it is the movements sparked by competition among dominant and dominated forces that explains the changes in meaning, efficacy and normative value of the formal constitutional text.[footnoteRef:37]  [37:  At this point, it should be noted that Mortati’s material elements of the constitution are never reducible to one single party, as those who accused him of rationalising the role of the Fascist Party suggest (see La Torre above). On the contrary, and as the quote above shows, the dominant social force is always the result of a struggle among various groups, in constant competition with each other. Mortati also discusses the relation between dominant and dominated social groups in terms of differentiation (distinction between those who rule and whose who are ruled) and specification (the specific positions occupied by different groups). For a discussion of this distinctions see Goldoni and Wilkinson, ‘The material constitution’. ] 

Having clarified that social or, in Mortati’s terms, ‘material elements’ are the sources of constitutional normativity, it remains to be seen what the content of this normativity is. This directly leads to the first element composing Mortati’s idea of the constitution in the material sense, its ‘essential content’. This, as already mentioned above, coincides with what Mortati calls, in other passages, the fine politico or the contenuto proprio of the constitution. All three expressions point at the intersection between politics and law, the ‘grey area’, where a political vision is translated into a constitutional principle, able to give meaning and normative strength to the formal text of the constitution. In Mortati’s words, the ‘essential content’ of the constitution is ‘a centre of unification for the life of the community, that distinguishes and protects it from the outside, from other communities living in other territories, and organises from the inside the conflict of contrasting interests through the determination and protection, even through violence, of the interests considered as prevalent’.[footnoteRef:38] In other words, the content of the ‘fundamental constitution’ is a principle of unification and coordination of social and political life. It ‘poses a will [volontà] that is valid because it relates to the political goals and is obeyed as the will of the community’.[footnoteRef:39] As such, the initial interests of dominant social groups are transformed into an authoritative power, able to carry a political idea and make it ‘a stable centre of qualification of social activities, of their diverging relevance vis à vis the political goals it presents as necessary’.[footnoteRef:40] It transforms the political vision of a group into the ‘idem sentire de repubblica’.[footnoteRef:41]  [38:  Mortati, La costituzione in senso materiale, 76.]  [39:  Ibid.]  [40:  Ibid.]  [41:  Ibid., p. 118.] 

The ‘essential content’ of the constitution thus expresses the fundamental principle of order for the political community and, by assuming the character of generality and stability, it institutionalises the relation between dominant and dominated social forces. This relationship does not depend only on sheer asymmetries of power, but also on their respective positioning vis à vis the fine politico. Especially, Mortati makes it a point that any constitution, as general and ecumenical as it may be, will always be the expression of the interests and ideas of the dominant social force. The constitution in the material sense ‘does not contain only the indication of the goals to be achieved, but it also expresses the relevance of the values of the dominant group and creates an organisation aimed at their maintenance’.[footnoteRef:42] In aiming for its own maintenance, the material constitution stabilises itself through the formal constitution, that crystallises the equilibrium of social forces through institutional structures and protects it through legal procedures. Yet, the material constitution also opens itself up to revision and minor changes, to absorb and integrate potentially competing forces and draw them closer to the dominant fine politico. In Mortati’s words, the contenuto proprio of the constitution ‘is rigid enough to be a stronghold in the oscillations of forces and their relationships over time, but it is also elastic enough to look over the working of the associate life allowing for the amendments it requires’.[footnoteRef:43] As such it harmonizes and unifies the static and dynamic elements of society, making sure the fundamental fine politico remains the unchallenged source of juridical normativity as well as of social stability.  [42:  Ibid., p. 206. In underlying the tight connection between the legal system and the interests of dominant forces in society, Mortati is unmistakably close to Antonio Gramsci. Not only Mortati’s dominant social force resembles Gramsci’s party as the modern prince, but also Mortati seems to echo some aspects of Marxist materialism, i.e. the law as expression of the material interests of dominant social forces. Yet as La Torre and Loughlin have noticed, there is no reference to classes in Mortati, nor anything that could suggest that the law is purely super structural (on the contrary, Mortati repeatedly refers to values too). In addition, it is unlikely that, when writing La costituzione in senso materiale, Mortati had any knowledge of Gramsci’s work. See Loughlin, The Foundation of Public Law, 397 and La Torre, ‘The German impact on Fascist public law doctrine’, 340.]  [43:  Ibid., p. 88.] 

This, to be sure, changes over time and Mortati is careful to say that, although the content of the material constitution is generally stable, as are the social forces behind it, it can and did change over the centuries. For instance, even though Mortati does not rely on extensive historical examples it is clear that in the passage from monarchical to republican systems the very content of a state’s material constitution must have changed, as it passed from underpinning a vision of politics based on individual rule to one based upon collective self-government.[footnoteRef:44] Besides these macro historical changes, also smaller ones can be detected, but attention should be paid not to confuse simple changes in the composition of the ruling elite for substantial changes at the level of the material constitution. A change in government, for example between a Christian democratic and a socialist party, is not enough to guarantee a change in the material constitution. According to Mortati, in a liberal system based upon party competition and pluralism, whatever party takes power is likely to remain within the limits of the material constitution. To change the latter, it would need to change the principles at the basis of the system, such as the very idea of party pluralism and alternation in government. And, to do so, it would need to align a sufficiently powerful configuration of social groups behind an alternative political vision. This not only takes time, but also requires structural changes at the level of the organisation and distribution of power in society. The content of the material constitution is thus certainly open-ended and liable to challenge, but its tight connection to deep and entrenched social relations makes it extremely stable and durable in time.	 [44:  In La persona, lo stato e le comunità intermedie Mortati discusses other examples of historical evolution of the state, and explains at some length how the fundamental idea underpinning it at any given time changed. See C. Mortati, La persona, lo stato e le comunità intermedie, (Cuneo, 1959), pp. 18-24.] 

Hence, the stability of the material constitution showcases a core element of Mortati’s theory: his belief that the sources of normativity ultimately lie in the complexity, durability and materiality of social relations. And it is precisely this emphasis on the connection between the normativity of the constitution and entrenched social relations that distinguishes Mortati’s account from other realist approaches to constitutional theory. Specifically, Mortati insistently distinguished his theory of the constitution from Schmitt’s. Immediately after having introduced the dichotomy between formal and material constitution, he admitted that also the German constitutionalist theorised two meanings of the term constitution: the first being relative, and the second absolute. The former referred to the constitutional text and its internal hierarchy, while the latter pointed at the fundamental decision at the origin of the legal system itself, the fiat that creates it and attributes it normative validity.[footnoteRef:45] This dual meaning of the term constitution, Mortati maintains, undoubtedly resembles his own opposition between the formal and the material aspects of the constitution. Schmitt’s relative constitution is indeed arguably the same as the costituzione formale, as Mortati readily pointed out. Yet Mortati was also anxious to demonstrate that the constitution in the absolute sense, as theorised by Schmitt, cannot be equated to his own idea of the material constitution. Schmitt certainly mobilised the idea to express the importance of political decisions and the role these play in the creation of the state and its legal system. Especially, he showed how the formal or relative constitution is based on an external – political –  ordering principle, able to give value to ordinary norms while remaining present and active alongside them.[footnoteRef:46] This roughly corresponds to the first element of Mortati’s material constitution, its ‘essential content’. Yet Schmitt’s concept of absolute constitution and the decision it entails lacks determinacy.[footnoteRef:47] It is not enough, in Mortati’s view, to assume that a decision exists to explain the normative, creative and directive power this exercises upon the state and its legal system. It is on the contrary necessary to investigate where this decision comes from, what configuration of social relationships make it possible and what social context makes it meaningful.[footnoteRef:48] To do so, one needs not only to look at the ‘typical and essential content’ of the decision at the origins of the constitution, but also at the ‘normative material elements’ that make it possible, effective and meaningful as a normative principle. In other words, Schmitt’s version of the constitution in the material sense – the absolute constitution – importantly misses one of the two elements that are key in Mortati’s theory: the role that material relationships have in shaping the essential content of the constitution.  [45:  See C. Schmitt, Constitutional theory, (Durham, 2008).]  [46:  Mortati, La costituzione in senso materiale, 58.]  [47:  C. Mortati, Costituzione dello stato. Vol. XI, in Enciclopedia del diritto, ( Milano, 1962), p. 17. See also C. Mortati, ‘Brevi note sul rapporto fra costituzione e political nel pensiero di Carl Schmitt’, Quaderni fiorentini per la storia del pensiero giuridico moderno 2, (1973), 511-532. On Schmitt and Mortati see A. Catania, ‘Mortati e Schmitt’, in A. Catelani and S. Labriola (eds) La costituzione in senso materiale. Percorsi culturali e attualità di un’idea, Giuffrè, Milano, 2001, 109-128.]  [48:  Mortati, La costituzione in senso materiale, 55.] 

At the same time, Mortati’s account of the role played by material relationships in shaping the content of the constitution is also inspired by, but different from, the works of Herman Heller and Rudolf Smend. Starting with the former, Mortati draws on his work to argue that the unity of the state results from the sociological combination of the unity of the will and the unity of decision.[footnoteRef:49] The combination of the two, in turn, depends on given levels of social homogeneity, which is, however, achieved only through a series of democratic procedures designed to capture the general will. This, for Mortati, is unacceptable: while Heller’s social homogeneity grounds the validity of the constitution, it is not in itself already legal and normative. For Mortati, by contrast, any given combination of social forces that is stable enough to create homogeneity – to become a dominant force – is not only the source of normativity of the political order, but is also normative in and of itself.[footnoteRef:50] This is an insight that Mortati develops in relation to the work of Smend, especially to his Verfassung und Verfassungsrecht.[footnoteRef:51] As Sfaff notes, already in his 1931 L’ordinamento del governo, Mortati examines Smend’s theory of integration and appreciates the dynamic account of society it offers. Yet Mortati does not agree with Smend’s conception of the Volk as the source of political unity and legal normativity: while society is certainly the material basis of all legal systems, it does not act as a consistent whole having a preformed national consciousness, as it is never an undifferentiated entity. By contrast, the various groups comprising society are in a constant state of conflict and competition with each other and it is precisely from this conflict that the collective will arises and is translated into law.[footnoteRef:52] From Smend and Heller, Mortati takes the importance of social homogeneity for political unity but then revises their accounts by explaining how the complexity of the ‘normative material elements’ gives birth, already within itself, to the ‘essential elements’ that constitute the normative core of the constitution. The differences separating Mortati’s theory of the constitution from similar accounts developed in Weimar Germany thus signal the main points of originality of Mortati’s thought.[footnoteRef:53] [49:  H. Heller, Gesammelte Schriften, Leiden, 1971. For an analysis of Heller’s account of the material constitution and its socio-economic and democratic basis, see Goldoni and Wilkinson, ‘The material constitution’.]  [50:  For a detailed discussion of Mortati’s relationship to the work of Heller, see Staff, ‘Costantino Mortati: Verfassung im materiellen Sinn’ and S. Rossi, ‘La costituzione in senso materiale e il dibattito Tedesco degli anni 20 e 30’, in M. Galizia, Forme di stato e forme di governo: nuovi studi sul pensiero di Costantino Mortati, 902-3.]  [51:  R. Smend, Verfassung und Verfassungsrecht, Dunker & Humboldt Reprint (1928) 2014.]  [52:  See Staff, ‘Costantino Mortati: Verfassung im materiellen Sinn’ and Rossi, ‘La costituzione in senso materiale e il dibattito Tedesco degli anni 20 e 30’, 899-900. Also La Torre, ‘The German impact on Fascist public law doctrine’, 340. ]  [53:  It is undeniably the case that Mortati’s theory of social groups resonates with some of the theories of corporatism developed by jurists such as Panunzio during the Fascist regime. Yet it should be noted that Mortati’s account of society follows neither the logic nor the implications of such accounts. Rather, as Fioravanti and Lanchester maintain, it is likely that Mortati relied on Panunzio’s corporatist writings as an access point to German organicism (and the works of the German thinkers discussed above) which is now almost unanimously considered to be the main source of inspiration behind Mortati’s take on the role and composition of society. In addition, it should also be noted that another important source of inspiration for Mortati was the so called ‘Institutionalist’ school, as represented in France by Marcel Hariou and in Italy by Santi Romano. On this see Fioravanti, ‘Dottrina dello stato persona’, Lanchester, ‘Il periodo formativo’, La Torre, ‘The German impact on Fascist public law doctrine’, 340, A. Giannulli, ‘La costituzione materiale’, http://www.aldogiannuli.it/costituzione-materiale/. More generally on institutionalism see M. Loughlin, Political jurisprudence, OUP, Oxford, 2017, ch. 6 and 7.] 

To sum up, Mortati’s material constitution is the resultant of how a given configuration of social forces, the ‘normative material elements’, succeeds at imposing its own political vision and ideals, the ‘essential content’, as the will of the entire community. This, far from being a mere description of a social order, has the power to produce and maintain it: it presents the community and its system of values not just as ‘the expression of a purely existential entity, but rather as a deontological one’.[footnoteRef:54] In being so, the very idea of a costituzione nel senso materiale allows Mortati to do two things. On the one hand, it gives him the language to describe what he believed to have seen in his observation of the ‘grey area’ of constitutional law. It thus offers a conceptual tool to describe a reality that, in Mortati’s view, remained concealed by the traditional language of constitutional law. By talking indiscriminately of ‘constitution’ to describe both the black-letter text and the fundamental principle organising the state and its legal structure, constitutional theorists systematically confuse the cause and the effect of juridical normativity. The distinction between formal and material constitution redresses this confusion by distinguishing between the source of normativity and its formalisation. On the other hand, the idea of material constitution accomplished also a programmatic task. It allowed Mortati to explain the working of the legal system – how it arises, changes and disappears – by shifting the attention away from legal reflections in favour of the study of ‘real facts’. This gave indisputable prevalence to the social dimension behind the legal system, turning the latter into a mere expression of a socially embedded political will. In other words, it shed light on the priority of the ‘grey area’ over the positive text. And, in so doing, offered an alternative to legal positivism à la Kelsen as well to Orlando’s liberal formalism. In Mortati’s words, his theory of the constitution  [54:  Mortati, La costituzione in senso materiale, 89. Clearly, it is Kelsen who presented the material elements of the constitution as purely existential and hence excluded them from legal considerations. ] 

goes against the positivist approach, insofar as, to understand the formal order, it affirms the necessity to overcome the limits, to enlarge [slargare] the field of juridical investigation to the point of including elements that are not just the premises, but the actual primary sources of the legal order and that, being the only elements able to guarantee its validity, cannot remain indifferent to the jurist and be repelled to the political sphere.[footnoteRef:55]  [55:  Ibid., 204.] 

The latter, by contrast, is deeply interconnected to the legal sphere and the two, together, compose the ‘grey area’ of constitutional law, where material and formal constitution co-exist.

III. 

After World War II, Mortati almost completely abandoned the language of the material and formal constitution. Although some references to the material aspects of the constitution are retraceable in subsequent texts, the term is rarely used and, when mentioned, it simply points at some material aspects of the constitutional text. The duality between the two ‘senses’ of the constitution is thus almost lost, as is the explanatory power it had in Mortati’s early writings. Scholars have been wondering what could explain this disappearance and concluded that it might be related to the association the idea borne to the fascist legal system.[footnoteRef:56] Although the book Costituzione in senso materiale makes no explicit appreciation of the fascist regime, it certainly purports to describe it and engages with its history and theory at length without any condemnation. The idea of material constitution is thus deployed to make sense of the political visions underpinning the fascist regime, consistently with Mortati’s realist enterprise.[footnoteRef:57] Yet it might be the case that, after the end of the war, when Mortati started working for the Commission tasked with writing the new republican constitution, he felt compelled to distance himself from his previous writings. Although he certainly did not deny or disavow his earlier theories, he might have opted for changing the language used to deploy them. Yet this change in terminology is no necessary proof of substantial changes in intellectual orientation. On the contrary, I argue that the same tropes and patterns reappear in Mortati’s post-war writings, but channelled through a different language.  [56:  See, for instance, Zagrebelski, ‘Premessa’.]  [57:  On this point, see also the letter he wrote to Scelba, discussed in footnote 12.] 

More specifically, it is my argument that after the constituent experience, Mortati kept on theorising the ‘grey area’ of politics and law as well as the relationship formal legal texts bear to social groups through the language of constituent power and sovereignty. As already evident in Mortati’s early writings, he attributed different meanings to the two ideas and often presented them as being in tension with each other. The full extent of the tension, however, came to the fore only in Mortati’s later works, when he extensively wrote about the nature and role of the state’s supreme authority both theoretically and in relation to his experience at the Constituent Assembly. In this context, it becomes clear that he used constituent power to indicate the social and political configuration of forces from which the state’s legal system arises, while the idea of sovereignty was meant to describe sources of authority internal to the legal system. The opposition between the two ideas greatly resembles the dichotomy between material and formal constitution. Like the latter, the constituent power-sovereignty opposition is repeatedly used by Mortati not only to describe the ‘grey area’ of constitutional law, but also to explain the social origins of the constitution. Yet differently from the material-formal dichotomy, the opposition between sovereignty and constituent power also serves another, straightforwardly political, purpose. For the first time, Mortati explicitly mobilises his reflections on the social origins of the constitution to argue for popular involvement in democratic politics, thus turning his realist analysis into an instrument of normative theorising. But before discussing this shift in methodology and aims, it is to the relationship between sovereignty and constituent power that next paragraphs now turn. 
	As mentioned above, the notion of costituzione nel senso formale was meant to indicate the legal text of the constitution and, as such, it described only the formal working of the state and its legal system. In very much the same way, the idea of sovereignty is often taken by Mortati to describe the locus and role of the supreme authority within the state as described by its legal system. This, as Mortati explained in La costituzione in senso materiale, was one of the mainstream definitions of sovereignty available at the time, and was extensively deployed by members of the formalist school who considered state sovereignty to be expressed through administration.[footnoteRef:58] Similarly, common knowledge would have it that, for positivist theorists, sovereignty corresponded to the content of the Kelsenian basic law and, consequently, should be considered as a foundational legal norm – the norm of all norms –  rather than as a political power. Although, as already seen before, this is an over-simplification of Kelsen’s ideas on the subject, it was perceived to correspond to the positivist understanding of sovereignty and, as such, was treated by most scholars. Among others, also Mortati seemed to accept it as a fair account of authority within the legal system. Already in his early writings he claimed that the exercise of sovereignty is exclusively imputable to the state’s institutional structure.[footnoteRef:59] The latter, as a legal persona, is entrusted with the highest powers and competences by the constitution, that however remains the ultimate holder of sovereignty. This, far from belonging to any singular entity, is an attribute of the supreme law. In Mortati’s words, the constitution ‘is the immediate and direct expression of state sovereignty, and from it the latter receives its foundation and successive stability’.[footnoteRef:60] The notion of sovereignty thus only makes sense if conceived from within the legal system. It points at the apex of the hierarchy of norms and describes how power and legal authority are organised inside the constitutional system, thus explaining how the pyramid of legal normativity works and how competences are attributed within the state. Consequently, in Mortati’s thought the notion of sovereignty as a legal norm plays a function similar to that played by the idea of formal constitution: it describes and explains the internal working of the state and of its legal system, by pointing at the system of norms from which the latter derives and depends.  [58:  See Fioravanti, ‘Dottrina dello stato persona’, 93. ]  [59:  Mortati, La costituzione in senso materiale, p. 204. See also the following quote where Mortati says that ‘The supremacy of power, that is typical of the state’s legal system, was given a common name during the process of formation of the modern state … this name became popular: that of ‘sovereignty’. C. Mortati, Istituzioni di diritto pubblico, (Padova, 1969[1949]), p. 91. ]  [60:  C. Mortati, ‘Studi sul potere costituente e sulla riforma costituzionale dello stato’, in Raccolta di Scritti, (Milano, 1972), Vol. I, p. 10. Originally published in 1945 as C. Mortati, La costituente. La teoria. La storia. Il problema italiano, (Roma, 1945). ] 

Yet, as much as the formal constitution, also the notion of legal sovereignty does not help understanding how this system comes into place, and why it acquires its normative validity. This is because the notion of sovereignty operates only within the legal sphere and, therefore, cannot make sense of the ‘grey area’ where politics and law interact to create the state and its constitution. As Mortati made clear already in 1940, the idea of sovereignty as a legal norm ‘constructs the unity of the legal order a posteriori, exclusively through a process of analysis, coordination and generalisation of norms [… As a consequence] it impedes any assessment of the guiding principles from which the existence of the legal order depends’.[footnoteRef:61] This criticism, far from attacking the idea of sovereignty per se, is meant to highlight the limits of using it as the only description of state authority. While it certainly captures part of its working – at least when considered from within the legal system – it fails to account for the authority at the origins of the legal system itself. As in the case of the formal constitution, Mortati does not deny the descriptive value of the idea, but suggests that to understand the origins of the state and its legal system it is necessary to move beyond the mere analysis of law, and look for its socio-political origins too. In his words, it is ‘unacceptable to identify the criterion at the basis of the legal order with a hypothetical norm, detached from the structure in which it is rooted’.[footnoteRef:62]  [61:  Mortati, La costituzione in senso materiale, p. 25 but see also p. 31.]  [62:  Mortati, ‘Costituzione dello stato’, p. 11.] 

The reasons for this unacceptability are threefold. First, theories that conceive of authority only in terms of legal sovereignty offer a partial description of state foundations. Second, by doing so they cannot make sense of the role social forces play in deciding the fundamental structure of the state. And, third, this has consequences that are especially pernicious for democratic systems, as it conceals and obstructs the realisation of their fine politico. According to what discussed above, the contenuto proprio of democratic constitutions, such as the Italian one after the war, corresponded to the idea that authority ultimately lays with the citizens, and that they should exercise it through mediating institutions. To discuss supreme authority only in terms of legal sovereignty thus risks stripping the citizens of their power, as it does not account for extra-legal – social or political – sources of authority.[footnoteRef:63] Hence, it not only contradicts the empirical reality, but it might also lead to the denial of the principle of people’s power and end up in pure decisionism. In Mortati’s words, ‘Kelsian formalism releases the will of the superior entity from all substantial limits; it leaves it free to initiate any type of change of the constituted order, which can go in all directions, even the most radical ones. Hence, it somehow leads to ‘decisionism’’.[footnoteRef:64] By contrast, a sounder investigation into the supreme state authority should take into account ‘the capacity of the state to find the origins and reason of its existence in itself, in the social forces existing inside its structures’.[footnoteRef:65] The idea of legal sovereignty is thus suitable to describe the locus and working of authority within the confines of law, but lacks the capacity to account for its extra-legal sources and, consequently, cannot explain the role played by social groups in the foundation of the state’s legal system. In very much the same way as the idea of formal constitution, also legal sovereignty has a limited descriptive and heuristic capacity, but, in addition, it also risks contradicting the fine politico of democratic states by ignoring that the latter attributes the supreme and ultimate authority to the people, and not to the legal system.  [63:  This charge against the reduction of supreme authority to law is especially sound when considering that the Italian formalist school explicitly rejected the notion of popular sovereignty and saw political parties as well as other means of popular participation in the law-making process as dangerous attacks against the liberal state. See Fioravanti, ‘Dottrina dello stato persona’.]  [64:  Ibid., p. 18.]  [65:  Mortati, Istituzioni di diritto pubblico, p. 92.] 

	By contrast, to understand the origins and working of the state it is necessary to look ‘not at the norms, but precisely at the organisation of a socio-territorial group […], its status and stabilimentum, at the positions of strength that characterise it as well as at their bearers’.[footnoteRef:66] And to look at the foundation of the state in this way meant to abandon the language of sovereignty and embrace that of constituent power. This idea, in Mortati’s view, easily channelled the role played by social forces in the creation and running of the state’s legal system. In doing so, it offered not only a fairer description of the locus and nature of authority within the state, but also a constant reminder of where political authority should lie in states based upon a democratic fine politico. Mortati introduced the idea of constituent power in Costituzione in senso materiale and, interestingly, did so when discussing the function and working of the material constitution. In this context, he maintains that constituent power arises out of the latter and, as such, is more extensive and at the same time more limited than even the most important sovereign powers. In a revealing passage, Mortati explains constituent power’s peculiarity by comparing it with the authority to revise the constitution. In his words, constituent power  [66:  Mortati, ‘Studi sul potere costituente e sulla riforma costituzionale dello stato’, p. 17.] 

has the most extensive power to act because its function is not limited to formal amendments of the constitution, but stretches a wider field […] and is in a prominent position vis à vis the constituent power [of revision] because it is able to direct the developments of the formal constitution towards new forms. […] However, if seen under a different light it appears more limited because, while the latter power is not subject to limits as to the content of its activity, the constituent power we are talking about contains in itself a directing principle, that acts as absolute limit to its actions, as it expresses a type of constitutional super legality that is grounded […] on the ideology of the dominant political forces.[footnoteRef:67]  [67:  Mortati, La costituzione in senso materiale, p. 136-7.] 

Although Mortati systematically approaches the question of constituent power only after his experience at the Constituent Assembly, the key elements of his theory are already evident in 1940. Being deeply connected to the material constitution, the notion of constituent power allowed him to make sense of the nature and locus of supreme state authority even without having to resort to the language of the costituzione materiale. The idea of constituent power indeed accounts for the latter’s twofold character. On the one hand, it depicts the origins of the formal constitution as being above and beyond the legal text and, in fact, as the source of its creation and eventual change. It is thus an extra-legal power. On the other, however, it also accounts for the fact that the content of this constituent power is always entrenched in complex social relations and, consequently, depends from and reflects them. 
This dual feature of constituent power is then developed in Mortati’s later writings and, especially, in a book titled La costituente. Studi sul potere costituente e sulla riforma costituzionale dello stato, published in 1945 and collecting his reflections on the Italian constitutional experience. In this book as well as in other contemporary publications, Mortati outlines enough elements to comprise a theory of constituent power.[footnoteRef:68] To start, the latter is certainly an idea, but one that describes the concrete, factual, origins of the legal system. And it succeeds at doing so because it refers to a power that is not hypothetical or legal, but rather situated in the ‘grey area’ and acting upon it. As it will later be discussed, it is a power that imposes its own vision of politics, its fine politico, as a fact of collective life and, in so doing, lies the fundamental principles animating the state and its legal system. All theoretical constructions aimed at denying the existence of this power, such as Kelsen’s theory of legal sovereignty, are simply wrong. At the origins of the state there is no legal norm or philosophical hypothesis. There ‘is and can only be the manifestation of a pure fact, susceptible of an infinite number of variations, which are unpredictable because confided to the free choice of those who exercise it’.[footnoteRef:69]	The power that exercises the constituent fact is never a single person acting autonomously and independently, it is not a single sovereign. Even less so, it is not an undifferentiated, abstract and vague ‘people’ or ‘nation’. When examining the history of the idea of constituent power, Mortati makes it a point to criticise the canon for not having understood that the bearer of constituent power could not be a general and fictitious entity. More specifically, he takes issue with the Abbé Sieyes who, being one of the most influential theorists of pouvoir constituant, misleadingly attributed it to the nation.[footnoteRef:70] This nation, Mortati maintains, never truly acts on its own initiative but delegates its constituent powers to representatives. Although Mortati has no antipathy for political representation per se, he nonetheless argues that the delegation of the constituent power to representatives is a way of depriving society of its capacity to truly shape the fine politico. This is because representation is grounded on the assumption – influentially theorised by Sieyes – that the people are not capable of deciding for themselves.[footnoteRef:71] This can be true in cases of ordinary politics, when highly specific bills on, for instance, financial expenses need to be passed. But it cannot be true for the establishment of the fine politico, which arises precisely from the complexity of social relations.[footnoteRef:72] To be sure, to understand this point one needs to conceive of society as a complex ensemble of social groups competing for power, including the constituent power. And it is precisely this understanding of society that, in Mortati’s view, is lacking in canonical thinkers, from Sieyes down to his most well-known twentieth century disciple, Carl Schmitt. Also Schmitt, as Mortati already had occasion to point out, conceived of the people as an undifferentiated unity, that remains equal to itself in time. This, for Mortati, highlighted how static Schmitt’s conception of society was, and how little attention he paid to the actual working of social forces in the political sphere. Even his constituent power, as theorised in Verfassungslehre, is nothing but a fictitious unity, incapable of action.[footnoteRef:73] As a result, all thinkers who attribute the constituent power to abstract entities leave ‘in the shadow the real forces that, them alone, are able to assume, make valid and legitimise the authority from which a legal system arises’.[footnoteRef:74] By contrast, in Mortati’s view, the author of the constituent fact needs to be a more complex entity, one that is ‘composed of variably large parts of the population, inspired by ideas that reflect and express a given structure and distribution of forces and interests’ in society.[footnoteRef:75]  [68:  C. Mortati, ‘Appunti sul problema della fonte del potere costituente’, Rassegna di diritto pubblico, 1946, 26-37.]  [69:  Mortati, ‘Studi sul potere costituente e sulla riforma costituzionale dello stato’, p. 11. ]  [70:  See E. Sieyes, ‘What is the third estate?’ in M. Sonenscher, Sieyes: political writings, Hackett, London 2008 and also L. Rubinelli, ‘How to think beyond sovereignty: on Sieyes and constituent power’, European Journal of Political Theory, 2016, 1-20.]  [71:  Interestingly, Mortati argues that the emphasis on representation depended on the interest of the social group Sieyes was expression of, namely, the bourgeoisie. This seems to echo Marxist readings of the French revolution, but is not developed further by Mortati. ]  [72:  See Mortati, La costituente, 77-82.]  [73:  C. Schmitt, Constitutional theory, Duke University Press, Durham, 2008.]  [74:  Mortati, ‘Costituzione dello stato’, p. 7. For more see Mortati, C., ‘Studi sul potere costituente e sulla riforma costituzionale dello stato’, p. 68-69 where he says that ‘the identification of the bearer of constituent power […] cannot be derived from a hypothetical original constitution, and cannot coincide with the people or the nation as politically undifferentiated entities. By contrast, it can be identified in relation to differently wide segments of the population, which are inspired by ideas that reflect and express a given structure and distribution of interests’.]  [75:  Ibid., p. 26. It is interesting to notice how Mortati’s views on constituent power, as well as on those who could be considered its bearers, resemble the ideas of another German jurist, a generation younger than Mortati: Ernst Wolfgang Böckenförde. See E.W. Böckenförde, ‘Die verfassunggebende Gewalt des Volkes-Ein Grenzbegriff des verfassungsrechts’, in H. Preuss, E.W. Böckenförde, Zum Begriff der Verfassung: die Ordnung des Politischen, (Frankfurt am Main, 1994), pp. 58-77.] 

Constituent power is thus the expression of a force arising within society and depending from it. It is neither arbitrary nor unlimited because deeply ingrained in the social order. Although in its action it is not bound to respect any legal provisions, constituent power never acts as an unlimited force ex nihilo. By contrast, it is necessarily limited and constrained by the will of the social groups from which it arises, as it is the expression of their vision of politics. And it is precisely because of that that the substantive content of constituent power, the purpose of its exercise, is tightly connected to the realisation of the fine politico. This is because the bearer of the constituent power is ‘articulated according to a more complex principle of aggregation, as it is organised according to a concrete order that is guarded by the political ideal and oriented towards the consolidation of the order itself through the creation of a coactive system’.[footnoteRef:76] In other words, the constituent power is tantamount to the force that affirms, imposes and realises the contenuto proprio of the constitution. Its content results from a process of elaboration of the dominant group’s vision of politics that succeeds at imposing itself upon the rest of society via its formalisation in the written constitutional text.  [76:  Ibid., p. 67.] 

More specifically, constituent power’s relationship to the formal constitution is quite complex. It ‘forms the vital essence of the written constitution and, while somehow transcending it, it directs it towards the goals [fini] that oriented it from its creation’.[footnoteRef:77] As already mentioned before, the constituent power is above the written constitution and is thus superior to legal sovereignty. It is so because, finding its origins in the material will of the dominant social forces, it expresses the principle at the origins of the formal constitution. As such, it needs no juridical recognition or sanction, but rather expresses the contenuto proprio of the latter and, in so doing, infuses the legal text with normative value and coactive power. When acting, the constituent power thus transcends the legal text both because it precedes it and because it decides about its validity. More in detail, constituent power’s superiority vis à vis the constitutional text plays out in a twofold manner. On the one hand, it is manifested in the process of creation of the constitutional text. When the existing legal order is challenged by the rise of competing fini politici, the dominant group expresses a new vision of politics. This ‘operates a change in the ideological foundation of the state, as it imposes a new conception of social justice and logically derives from it a concrete ensemble of organisational principles’.[footnoteRef:78] The constituent power, as the vessel of this new vision of politics, imposes against the workings of the previous legal system a new contenuto proprio of the constitution. This becomes the source of normativity of the new institutional and legal structure and transforms the new fine politico, or conception of social justice, into an ideological given for the community. The latter, once integrated in the legal text and enforced through the state’s sovereign powers, gives rise to the ‘conviction, shared within certain limits, that it is necessary to abide by the constitutional order and to consider it valid also in the future. This conviction posits the ground for obedience […] and the foundation of authoritative power’.[footnoteRef:79] Hence, constituent power’s superiority vis à vis the constitutional text is firstly evident in the very process of constitution-making, when the forces expressing the constituent power do so completely disregarding the procedures and content of the previous constitutional system.  [77:  Ibid., p. 42.]  [78:  Ibid., p. 52-3.]  [79:  Ibid., p. 51.] 

Secondly, however, Mortati is careful in explaining that his theory of constituent power should not be misunderstood for a theory of permanent or revolutionary constitution-making. As much as in the case of the material constitution, the content of the fine politico expressed by the constituent power does not change quickly or through some sleight of hand. By contrast, the constituent power is ‘at the centre of an objectified order, that is, it is normally spared from the influence of changing and contingent individual moods’.[footnoteRef:80] As such, Mortati’s constituent power is neither constantly changing nor permanently mobilised.[footnoteRef:81] Once enshrined in the constitution, it stabilises itself and its will through the formal and rigid character of the constitutional text. Furthermore, it is realised and enforced through the action of the sovereign powers created by the constitution and is thus shielded from societal upheavals. When these reach a critical level and effectively express a sustained and consistent change in social relations, the constituent power normally intervenes by allowing for modest changes in the constitution. Yet, these should not be misunderstood for changes in the constituent power itself. Rather, they are mere revisions of the constitution, carried out according to the rules and procedures set by the constituent power in the moment of constitution-making and thus consistent with the general fine politico it expresses. They are the expression of a second-order or derivative constituent power, one that deals with revisions and adjustments of the constitution and not with its creation. And this directly speaks of the second facet of constituent power’s relationship to the constitution. Not only it creates it, but it also underpins and sustains it through time, by adapting it to changing circumstances. All revisions of the constitutional text are indeed no proof of a changing constituent power, but rather of the latter’s capacity to stabilise itself through processes of adaption.  [80:  C. Mortati, ‘Appunti sul problema della fonte del potere costituente’, Rassegna di diritto pubblico (1946), pp. 26-37, p. 354.]  [81:  Interestingly, at this point Mortati accuses Sieyes of theorising the permanence of constituent power. He seems to think that, for Sieyes, constituent power was always present and could never be fully transformed into a constituted power, acting within the limits of the constitution. Although this interpretation of Sieyes might derive from Schmitt’s reading of What is the third estate?, it is certainly not correct. Sieyes might have said that the constituent power always remains external to the constituted order, but he also went out of his way to make sure that this power was never recalled into action. By contrast, one could argue that the main idea behind Sieyes’ theory of constituent power was to prevent people’s direct and permanent participation to politics. See Rubinelli, ‘How to think beyond sovereignty’; P. Pasquino, Sieyes et l’invention de la constitution en France, Odile Jacob, Paris, 1998, R. Tuck, The sleeping sovereign, CUP, Cambridge, 2016. ] 

To sum up, the relationship connecting Mortati’s constituent power to the constitution and to the notion of legal sovereignty from it derived very much resembles that between the material and the formal constitution. Although Mortati stopped using this dichotomy after the end of WW2, I maintain that he did not abandon the system of thought that originally underpinned it. Rather, it seems plausible to argue that he simply substituted the notions of constituent power and legal sovereignty for the ideas of material and formal constitution. The similarities between the two conceptual pairs are striking, as it is the function they play in Mortati’s overall constitutional theory. In both cases, the second part of the dichotomy points at the description of a given legal order, with its structure of power and organisation of competences. This, although not completely dismissed, is deemed inadequate to understand the ‘grey area’ of politics and law. By contrast, in both dichotomies the first term is meant to fill the gap by indicating and emphasising the presence of social forces that give rise to, underpin and maintain the legal order of the state. The material constitution as well as the constituent power are theorised by Mortati as comprising a concrete material element –  depending from concrete social relations – as well as of an essential content that sets the direction – the indirizzo politico – for the formal constitutional structure. In both cases, the material constitution and the constituent power stand in a twofold relationship to the legal system: they are at its origins and they oversee its changes through time. These similarities, being difficult to underestimate, reveal the extent to which Mortati’s methodological and epistemological goal remained consistent in time. Not only he aimed at describing the ‘grey area’ of constitutional law in all its complexity, but he also consistently defended the need to recognise and acknowledge the primacy of social and political forces vis à vis the legal character of the constitutional system. 

IV.

After the end of the war, Mortati became a member of the Christian Democratic party and, in this position, had the opportunity to apply some of the insights gained from his studies to influence post war politics in Italy. As member of the Constituent Assembly, he coupled his realist approach to understanding the ‘grey area’ of politics and law with an active commitment to enforcing democratic practices in the new-born Italian republic. In his view, this was the necessary consequence of the successful establishment of a new fine politico for the Italian state – one he shared and was committed to. Since the end of the war, the vision of politics underpinning the Italian state had changed and had passed from being based upon fascist values to incarnate the democratic principle of popular participation in government. Yet this principle was not only in need of qualification, but also of defence from the tendency of positivist and formalist theorists to overlook and disregard it. As mentioned before, Mortati accused theories of legal or state sovereignty to focus the attention only on legal sources of authority, thus seriously undermining the role citizens do and should play in the creation and daily running of the state. To counter these tendencies as well as to shed light on the basic principles of the new Italian constitution, Mortati committed himself to finding ways through which the presence and action of the constituent power could be integrated in the workings of the Italian Republic. 
	In La costituente he argued that in a state whose political ‘fine’ is democracy, ‘each single citizen should actively and responsibly contribute to create the totality’.[footnoteRef:82] Yet, in order to do so, ‘it is key to put in place the material conditions and the technical instruments necessary to allow every citizen to emerge from the mass and contribute to the common oeuvre with his personal and unique contribution’.[footnoteRef:83] Interestingly, citizens’ participation is presented by Mortati as depending on the presence of two factors: material conditions and technical instruments. Starting with the first, the material conditions Mortati refers to are, once more, connected to the presence and action of groups within society. Relying upon and expanding on his theory of the material constitution/constituent power, Mortati maintained that modern democracy could neither be based upon direct self-government, nor occasional participation by isolated individuals. By contrast, he repeatedly argued that, to be meaningfully integrated in the state’s constitutional structure, citizens’ participation had to be organised around social groups. This is evident in a series of proposals he put forward in the Constituent Assembly, of which the most interesting is the institution of a second chamber organised around the principle of ‘complex representation’. This was supposed to offer representation to interests and groups, as opposed to atomised individuals, and would have reflected the relative strength of organised groups within society.[footnoteRef:84] As mentioned before, Mortati believed that concepts such as ‘society’, ‘nation’ or ‘people’ were nothing but empty words, pointing at non-existent abstract entities. In very much the same way, also the abstract and isolated individual did not correspond to any entity capable of action. By contrast, for citizens to be able to act on the scene of politics they had to be integrated into social groupings that, in the context of the Italian democratic constitution, he called comunità intermedie or ‘intermediate communities’.[footnoteRef:85] These, if correctly institutionalised and integrated in the constitutional system, could act as ‘intermediary structures between governors and governed’.[footnoteRef:86] In Mortati’s words, they are  [82:  Mortati, ‘Studi sul potere costituente e sulla riforma costituzionale dello stato’, p. 4.]  [83:  Ibid.]  [84:  As Amato explains, Mortati first proposed to elect the Senate in colleges organised by corporation, then on electoral lists formed by categories and, last, via territorial units such as local councils and regions. Yet. Mortati’s proposal failed in the Assembly. See the speech Mortati gave at the Assembly titled ‘Il potere legislativo’. See also C. Mortati, ‘Il potere legislativo: unicamerale o bicamerale?’, Realtà politica. - 2 (1946), n. 8, p. 104-106. G. Amato, ‘Costantino Mortati e la costituzione italiana. Dalla constituente all’aspettativa mai appagata dell’attuazione costituzionale’, in Galizia and Grossi, Il pensiero giuridico, 231-244.]  [85:  See Mortati, C. La persona, lo stato e le comunità intermedie, pp. 81-145.]  [86:  Ibid., p. 84.] 

social groups that establish themselves to satisfy needs that arise in relation to the state, as they act upon its activities. The state thus fights them when the dominant forces feel their predominance to be under threat. Vice versa, the personalist state favours them as it sees in them the necessary vehicle to raise individuals to its own level, as well as a necessary aid to the realisation of its goals.[footnoteRef:87]  [87:  Ibid., pp. 25-6.] 

By personalist state Mortati meant the democratic state as enshrined in the new Italian constitution. This, he maintained, welcomed the presence of intermediate communities and integrated them in its daily working as a way of channelling the citizens’ personal preferences into state policies. The most important communities, on Mortati’s account, were the family, religious associations, cultural organisations of all types and inspirations as well as professional associations and unions. To these, he also added territorial communities, such as regions, provinces and cities. All these communities fulfilled the fundamental function of grouping people around shared values, interests or territories. By doing so, they ‘expand the consciousness of the citizen and their understanding of the progressively more complex requirements of associational life’,[footnoteRef:88] and thus increase their capacity to act upon it. Specifically, the intermediate communities are  [88:  Ibid., p. 141.] 

organised internally in such a way as to encourage each member to contribute his best, within the limits of his capacities; to escape anonymity and acquire a personal voice; to express his own value, that cannot be reduced to a number to be added up to a final count, but that is a soul to be joined by other souls in a process of common elevation.[footnoteRef:89]  [89:  Ibid., p. 83.] 

Reading beyond the emphasis of these words, it is possible to recognise tropes typical of Mortati’s thought. Not only intermediate communities are the institutionalised version of the social groups Mortati identified as being the actors of the material constitution or the bearers of the constituent power. Also, their capacity to collectively elevate particular interests into a common will closely resonates with the process of creation of a fine politico. 
	Yet Mortati was conscious that the mere presence of intermediate communities would not alone guarantee the realisation of the contenuto proprio of the Italian constitution. For popular participation to be seriously integrated into the life of the state, institutional mechanisms had to be put into place, what Mortati defined as the ‘technical instruments’ guaranteeing citizens’ involvement. These would give individuals the practical means to act according to the values and strategies developed in the intermediate communities and, in so doing, shape the orientation and priorities of the state. These institutional mechanisms were multiple and diverse, and Mortati discussed them in several occasions. To start, he spent himself to make sure they were included in the new Constitution. In some cases, he succeeded, in others he failed. Then, once the constitution entered into force, he battled to see these provisions applied and realised.[footnoteRef:90] They can be distinguished in two groups. One includes institutions normally associated to representative democracy, where citizens express their will via some sort of expert mediation. The most important of these institutions was, for Mortati, the political party. Working within a system of proportional representation, the party could act as the institutional arm of intermediate communities and, although different from them, be their loud speaker. Yet Mortati shared the concern expressed by Piero Calamandrei – another father of the Italian republic – that the constitution would give excessive powers to the majority party. This, in Mortati’s view, would risk debilitating the pluralism of parties that was so important to guarantee representation to all social groups.[footnoteRef:91] As a corrective, Mortati argued that parties should be run according to practices of internal democracy as well as through public deliberation. Moreover, he defended the idea of organising primaries within the party membership to elect the leaders and set the agenda for the foreseeable future. Alongside party representation, popular involvement and group representation would also be guaranteed by electoral laws based upon proportional representation. This would not only make each single vote count, but also accurately reproduce the composition of society in groups and intermediate communities, thus giving fair voice to all social forces. Mortati made clear his preference for proportional representation very early on during the debates in the Assembly, and this led him to oppose Calamandrei who, by contrast, preferred a majoritarian system. It was not until late in his life that Mortati changed his mind and moved his preferences away from proportional representation in favour of majoritarian systems.  [90:  It should be said that many provisions included in the Italian constitution, and especially those relative to the territorial organisation of the country and of administration remained unenforced for a very long time. Mortati dedicated much of his energies to making sure they were realised. For more on this point, see G. Amato, ‘Costantino Mortati e la costituzione italiana’.]  [91:  See A. Giannulli, ‘La costituzione materiale’, http://www.aldogiannuli.it/costituzione-materiale/. ] 

The other type of institutions envisaged by Mortati was, by contrast, inspired by practices of direct democracy. These would guarantee people’s direct influence upon the formation and realisation of the fine politico via the right of petition, the right to initiate a law-making process, and the right to organise referenda. The latter especially caught the attention of Mortati, who followed in the footsteps of Carré de Malberg to argue that they could create two ‘organs of will’, one made of the citizens and the other comprising the elected politicians. These instruments, ‘far from being a redundant duplication, are suitable means to make people’s unmediated participation to supreme political decisions effective’.[footnoteRef:92] In so doing, referenda as well as all other ‘technical instruments’ gave citizens, in their individual capacity, the means to steer and orient state’s action according to the political visions developed within the intermediate communities. This would not only effectively realise the democratic fine politico of the new Italian constitution, but also institutionally acknowledge the existence and importance of social forces acting within the material constitution and as bearers of the constituent power. In other words, by recognising the importance of popular participation and intermediate communities, the fine politico of the new Italian constitution effectively endorsed and systematised the insights Mortati developed throughout his intellectual career.  [92:  Mortati, ‘Studi sul potere costituente e sulla riforma costituzionale dello stato’, p. 91. See also C. Mortati, ‘Significato del referendum’, in Rassegna parlamentare, 1960, 60-66. ] 


V.

[bookmark: _GoBack]Costantino Mortati is unanimously recognised as one of the founding fathers of the Italian Constitution. Yet his intellectual contribution extends beyond the constituent oeuvre. Arguably, his legal theory represents an original interpretation of an already established tradition of thinking about the state, its constitution and the people. Maintaining a lively dialogue with contemporary German Staatslehre as well as with Italian legal theory, Mortati defended the necessity of studying the legal system by looking at what explains and determines its origins, the famous ‘grey area’ in which politics transforms itself into legal norms. Yet differently from contemporary ‘realists’, Mortati did not satisfy himself with proclaiming the predominance of politics over law, but set to prove it by describing the social and political interactions that give rise to the legal system.[footnoteRef:93] To do so, he introduced the language of the constitution in the material sense, as a way of shifting the emphasis away from the study of formal constitutional precepts à la Kelsen towards the processes through which ideological visions are formed and affirmed. This, at the same time, helped him dispel the Schmittian myth of a unified ‘people’ or ‘society’ being at the origins of constitutional normativity. By pointing at the complexity of group interactions at social level, he could claim that there never truly is a unitary group, let alone a unanimous vision of politics or a single decision-maker, behind constitutional texts. By contrast, all that we grow to cherish as consensual in constitutional politics is but the result of a process of imposition of a specific fine politico by one part of society upon the rest. [93:  Interestingly, this approach is now gaining ground also among contemporary scholars. See the recent article by Goldoni and Wilkinson, ‘The material constitution’.] 

Yet the idea of constituent power, as a later iteration of the notion of costituzione materiale, allowed him to trace the political implications of these early insights. After having explicitly endorsed the new democratic fine politico inspiring the 1946 Italian Constitution, Mortati relied on the notion of constituent power not only to claim that social forces are the sources of legal normativity, but also to argue that their ideas should be given space in the daily running of the state. He was thus prompted to advocate for the institutionalisation of mechanisms of direct popular participation as well as for the role played by intermediate communities in elevating group preferences to visions of the common good. This, although remaining consistent with his ‘realist’ vision of politics at the level of the material constitution, allowed him to turn the latter into an argument in favour of pluralism and popular participation in democratic states. 
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