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Abstract:

This article considers the protection of children’s rights before the European Court of Human Rights. Focusing on the field of family law under Article 8, it will examine the case law of the Court concerning conflicts between children, parents, and the state, and consider its strengths and weaknesses. It will suggest that the jurisprudence of the Court is flawed in its approach to children’s rights in three key respects: first, by the subjugation of children’s rights within the family unit; second, due to the flawed nature of the best interests principle; and finally, as a result of the rules concerning representation and standing. It will conclude by arguing that in order to genuinely embrace the rights of children, the Court must move beyond traditional notions of the privacy of the family unit, and recognise children’s individualism and autonomy.
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1. Introduction

The European Convention on Human Rights was not drafted with children’s rights in mind. Indeed, at the time of drafting, there was limited recognition of children’s rights at either domestic or international law, and where they were recognised, they were still conceived in an essentially paternalistic way, rather than involving any recognition of children’s individual agency. The only international child rights instrument in existence at that time, the 1924 League of Nations Geneva Declaration on the Rights of the Child, largely focused on special protection that should be given to children, including the ‘the right to be among the first to receive relief’, and  the ‘right to understanding and love by parents and society’, reinforcing the notion that children are objects of benevolence, rather than subjects of rights.

For this reason, the fact that children and minors are only mentioned twice in the main body of the Convention is hardly surprising.[footnoteRef:2] Moreover, where children are mentioned, it is to provide exceptions to general rights for adults, rather than providing children with rights that they can enforce against the state. Even rights that might be considered to be exclusively child focused are drafted to focus primarily on the rights of adults: Article 2 of Protocol 1, which protects the right to education, is rarely exercised by children themselves, but instead is primarily used to ensure that parents may educate their child as they see fit.[footnoteRef:3] [2:  Under Article 5(1)(d) (right to liberty and security) an exception to the right is permitted for the detention of a minor for the purpose of educational supervision or for bringing him or her before a legal authority. In addition, Article 6(1) (right to a fair trial) allows for the exclusion of the press or public from a trial where the interests of a juvenile require. Children’s ‘interests’ are also mentioned in Article 5 of Protocol 7, which protects equality between spouses. Under this article, spouses enjoy equality of rights and responsibilities, with the exception that the state may take such measures ‘as are necessary in the interests of children’. ]  [3:  See, for example, Lautsi v Italy  (2012) 54 E.H.R.R. 3.
] 


Notwithstanding this lacuna in the text of the Convention, children have not been forgotten by the European Court of Human Rights. There is a substantial, and ever growing, body of jurisprudence concerning children, particularly in the fields of juvenile justice, and in numerous aspects of family law. Moreover, almost since the moment of its ratification, the UN Convention on the Rights of the Child (UNCRC) has been a consistent reference point for the Court to decide the legitimacy of actions taken by states. The Court has referred to the UNCRC on numerous and varied cases – ranging from those concerning the right to parental care,[footnoteRef:4] custody[footnoteRef:5] and identity[footnoteRef:6] to cases on the detention of minors,[footnoteRef:7] the right to a fair trial,[footnoteRef:8] and corporal punishment[footnoteRef:9] – while also relying on reports of the UN Committee on the Rights of the Child when interpreting the requirements of the ECHR with regard to children.[footnoteRef:10] [4:  Keegan v Ireland (1994) 18 E.H.R.R. 342; K and T v Finland (2003) 36 E.H.R.R. 18.]  [5:  Sahin v Germany (2003) 36 E.H.R.R. 43; KT v Norway (2009) 49 E.H.R.R. 4.]  [6:  Odievre v France (2004) 38 E.H.R.R. 43.]  [7:  Nart v Turkey (App. No.20817/04), judgment of 6 May 2008; Selçuk v Turkey (App. No.21768/02), judgment of 10 January 2006.]  [8:  T v the United Kingdom (2000) 30 E.H.R.R. 121.]  [9:  Costello-Roberts v the United Kingdom (1995) 19 E.H.R.R. 112; A v the United Kingdom (1998) 27 E.H.R.R. 611.]  [10:  Saviny v Ukraine (2010) 51 E.H.R.R.33, [34]; A v the United Kingdom (App. No. 25599/94), judgment of 18 September 1997 (Commission). ] 


Nevertheless, there is an inevitable tension between the two instruments. As Judges Kjølbro, Poláčková, Koskelo and Nordén pointed out in the case of Strand Lobben v Norway: ‘The ECHR is rooted in the protection, and balancing, of the rights of everyone within a State’s jurisdiction, including those who have formed a family, whereas the CRC is focused on strengthening and protecting children as holders of distinct individual rights.’[footnoteRef:11] In light of this, the efficacy of the ECHR as an instrument for the protection and enforcement of children’s rights remains questionable. This is best seen in the jurisprudence concerning children under Article 8, and in particular, the way in which the Court has dealt with conflicts between children, parents and the state. This article will consider the position of the Court in this area, and argue that the jurisprudence is flawed in its approach to children’s rights in three key respects: first, by the subjugation of children – and their rights – within the family unit; second, due to the flawed nature, and application, of the best interests principle; and finally, as a result of the rules concerning representation and standing. Combined, these factors have led to children’s rights being neglected at the expense of stronger parental voices, leaving the ECHR an unfitting instrument for their protection. [11:  (App. No.37283/13), judgment of 10 September 2019, [9] (dissenting opinion on the merits)] 


2. Children, parents and the privacy of the family sphere

The European Convention on Human Rights takes a very conservative approach to family life and the interaction between parents and children under Article 8. Article 8 endorses the family as the fundamental unit in society, and upholds the power structure within this unit, insulating it from state interference. Through this, parental authority is preserved, while children’s rights are suppressed within the wider recognition of the family as a whole.[footnoteRef:12] As Fortin suggests, Article 8 ‘appears to assume that as long as families are adequately protected from undue state interference, the regulation of family life can be entrusted to its adult members.’[footnoteRef:13] [12:  See H Charlesworth, C Chinkin and S Wright, “Feminist Approaches to International Law” (1991) 85 American Journal of International Law 613, 636.]  [13:  J Fortin, “Rights Brought Home for Children” (1999) 62 Modern Law Review 350, 357.] 


It is clear from the travaux preparatoires of the ECHR that family life under Article 8 was considered as an adjunct to private life. In particular, it was stated that ‘the father of a family cannot be an independent citizen, cannot feel free within his own country, if he is menaced in his own home and if, every day, the State steals from him his soul, or the conscience of his children.’[footnoteRef:14] This deference to the family unit reflects the historical social importance placed on the autonomy of the family and the preservation of family relations, under which parents are granted the liberty to make decisions as to how best raise their child.[footnoteRef:15] This can be seen in the extensive jurisprudence concerning the education of children under Article 2, Protocol 1, where it is recognised that where the State establishes public schooling, it must continue to respect the rights of parents in its provision.[footnoteRef:16] Although the Court has acknowledged that the protection of parental rights to guide their children’s education was not an end in itself, but must always serve the well-being of the child, this approach continues to treat children’s claims as objects of charity, to be distributed by parents and the state, rather than individual human rights. [14:  P Teitgen, Rapporteur of the Committee on Legal and Administrative Questions, Consultative Assembly, Collected Edition of the Travaux Preparatoires (The Hague: Martinus Nijhoff, 1975), as quoted in G Douglas, “The Family and the State under the European Convention on Human Rights” (1988) 2 International Journal of Law and the Family 76, 78.]  [15:  AR Appell and BA Boyer, “Parental Rights vs. Best Interests of the Child: A False Dichotomy in the Context of Adoption” (1995) 2 Duke Journal of Gender Law and Policy 63, 64.]  [16:  Kjeldsen, Busk Madsen and Pedersen v Denmark (1976) 1 E.H.R.R. 711.] 


The relationship between parental authority and children’s rights was famously discussed in the much-criticised case of Nielsen v Denmark, in which the Court held that ‘family life in the Contracting States encompasses a broad range of parental rights and responsibilities in regard to care and custody of minor children.’[footnoteRef:17] In this case, a 12 year-old boy challenged his admission into a psychiatric facility by his mother on the grounds that it was a deprivation of his liberty under Article 5 of the Convention. The Court held that his hospitalisation was not a violation of his rights as it was the reasonable exercise by his mother of her custodial rights in the interests of her child. This was despite the fact that the boy, who was described as a normally developed 12 year-old, was capable of understanding his situation and expressing his opinions clearly, and objected to his admission.[footnoteRef:18]  [17:  Nielsen v Denmark (1989) 11 E.H.R.R. 175, [61].]  [18:  It is important to note that the nature of the applicant’s condition did not bring him within Article 5(1)(e) which deals with the deprivation of liberty of people of unsound mind. ] 


A similar approach was taken under Article 8, when a 14-year old Dutch girl, who had run away from home, alleged that the authorities had interfered with her private life by requiring her to live with her parents.[footnoteRef:19] The Commission found the application manifestly ill-founded, as ‘the obligation of children to reside with their parents and to be otherwise subjected to a particular control is necessary for the protection of children’s health and morals, although it might constitute, from a particular child’s point of view, an interference with his or her private life.’[footnoteRef:20] Furthermore, the Court expressed scepticism that the wish of the applicant to run away from home could constitute private life under Article 8.[footnoteRef:21] [19:   X and Y v the Netherlands (App. No.6753/74), decision of 19 December 1974.]  [20:  Ibid., 119.]  [21:  Id.] 


These are very conservative judgments, which place great emphasis on the right of parents to control the actions of their children. However, these cases were decided in 1988 and 1974 respectively, prior to the UNCRC, and before the emerging recognition of children’s rights. In 2011, the Court was called to decide on the exercise of parental authority once more – in the case of Osman v Denmark – and although it retained the central principle of Nielsen, it added an important qualification, holding that:

the exercise of parental rights constitutes a fundamental element of family life, and that the care and upbringing of children normally and necessarily require that the parents decide whether the child must reside and also impose, or authorise others to impose, various restrictions on the child’s liberty. Nevertheless, in respecting parental rights, the authorities cannot ignore the child’s interest including its own right to respect for private and family life.[footnoteRef:22] [22:  Osman v Denmark (2015) 61 E.H.R.R. 10, [73] (citations omitted) (emphasis added).] 

	
This case concerned a Somali child who had been sent from Denmark to Kenya by her father, thus losing her Danish residency permit and denying her the right to return to that country. She argued that the authorities had a duty to look past the exercise of parental authority and recognise that her father was not acting in her best interests. Although the Court did not rule specifically on this point, it was found that her right to respect for private and family life under Article 8 was breached as the Danish authorities had failed to take her individual interests into account when refusing her the right to return to Denmark.

This is an important decision, especially for the respect given by the Court to both the child’s rights and the rights of the parent within the family structure. Although it was unfortunate that the Court did not go further and discuss the implications of the father acting against the child’s interests, this reconciliation of the right of a parent to make decisions concerning his or her child with the right of the child to equal recognition and respect is an important step forward for the Court, in line with the UNCRC. Under such an approach, although parental rights are still central to the Court’s analysis, the child’s own autonomy and individual rights are nevertheless recognised.

This is a minor step forward, but a step forward nevertheless, and indeed an emerging recognition of children’s rights can be seen across the spectrum of issues considered by the European Court of Human Rights. While the Court still displays a certain amount of conservatism and paternalism in its judgments, this is becoming less pronounced as the children’s rights movement progresses. One area in particular that illustrates this shift has been the jurisprudence concerning corporal punishment, where the Court has been increasingly willing to pierce the family veil – although, as with nearly every other area of the Court’s law concerning children’s rights, it is arguable that this does not go far enough.

The Court’s first steps in this area were not positive. When the Commission initially considered this issue in 1982, it started from the understanding that ‘parental rights and choices in the upbringing and education of their children are paramount as against the state.’[footnoteRef:23] Although the Commission ultimately rejected the case of the parents, who had challenged the prohibition of corporal punishment by the Swedish government, this was based on the fact that there were no enforcement or other procedures accompanying the ban, meaning that their rights had not been practically interfered with. As such, the Commission acquiesced to the prohibition of corporal punishment by the state as long as they did not try to enforce it through criminal sanctions, or any other legal implications for the family.[footnoteRef:24] [23:  7 Individuals v Sweden (App. No.8811/79), decision of 13 May 1982, 111.]  [24:  This is no longer the approach taken by the Court. In Tlapak and others v Germany ((App. No.11308/16, 11344/16), judgment of 22 March 2018) the Court endorsed the decision of the German authorities to remove children into public care, on the basis that there was a reasonable likelihood that they would be subjected to corporal punishment.] 


When the Court returned to the issue 16 years later, however, there was a notable shift in their approach towards the rights of children, and a clear indication that parental rights to discipline their children are not absolute. In A v the United Kingdom[footnoteRef:25] the Court held that there was a positive obligation on the authorities to provide protection for children against inhuman and degrading treatment and punishment, even where it is committed by a parent. England’s laws permitting a defence of ‘reasonable chastisement’ to a charge of assault were thus found in violation of Article 3.  [25:  (1998) 27 E.H.R.R. 611.] 


This was an important step forward, and heralded a new era of jurisprudence from the Court – not only in relation to corporal punishment, but child protection in general.[footnoteRef:26] Nevertheless, it left open the possibility that parents could continue to exercise corporal punishment on their children, as long as it did not reach the level of severity necessary to trigger Article 3. Indeed, the Commission – which had also found a violation under Article 3 – went so far as to emphasise in the final paragraph of its judgment that its finding ‘does not mean that Article 3 is to be interpreted as imposing an obligation on States to protect, through their criminal law, against any form of physical rebuke, however mild, by a parent of a child.’[footnoteRef:27] [26:  It was at this time that the Court started to significantly expand its jurisprudence concerning child protection and the removal of children into state care. See, for example, Johansen v Norway (1997) 23 E.H.R.R. 33; K and T v Finland (2003) 36 E.H.R.R. 18; KA v Finland (App. No.27751/95), judgment of 14 January 2003.]  [27:  (1998) 27 E.H.R.R. 611, [55].] 


This overlooks the fact that any corporal punishment, inflicted by an adult on a child, violates the child’s physical integrity and constitutes degrading punishment.[footnoteRef:28] Although the Court has since spoken out strongly against corporal punishment, and commended Member States for prohibiting in law all forms of corporal punishment of children,[footnoteRef:29] it has yet to fully emancipate children from parental power, and recognise their individual rights in this respect. While it has upheld the prerogative of states to prohibit corporal punishment, and to remove children from the home where this occurs, where a child has complained of a violation of their physical integrity, the Court has failed to take a robust approach. Instead, it has only stopped violence from going ‘too far’. [28:  The Court did recognise in DMD v Romania (App. No.23022/13), judgment of 3 October 2017), although the physical abuse in this case was discussed in the context of domestic violence, rather than discipline and chastisement. Whether this should be recognised as a relevant distinction has not been considered.]  [29:  Tlapak and others v Germany (App. No.11308/16, 11344/16), judgment of 22 March 2018.] 


This line of jurisprudence exemplifies the difficulty faced by children trying to enforce their rights under the Convention. Between the child, as the rights holder, and the state, as the duty bearer, there is an intermediary with the power to dilute and divert children’s rights. Children’s rights – at least in this area – exist within the bubble of the private sphere, which must be pierced before they can make a claim on the state, or before the state can step in to provide protection.

3. The best interests principle

Despite the shortcomings of the Convention with regard to children’s rights, the Court has managed to carve out protection for children in family disputes is through the use of the best interests, or welfare, principle in decisions in determining the state’s obligations under Article 8. 

Article 8(2) allows for the balancing of the right to respect for family life of an individual against certain considerations, including the ‘rights and freedoms of others’, and this has been interpreted by the Court to include the justification that the government took the action ‘in the child’s best interests’.[footnoteRef:30] When conducting a review of the proportionality of a measure, the Court will give special weight to the child’s best interests when balancing it against the rights of others, and particularly the parent. In the seminal case of Johansen v Norway the Court held that: [30:  See, for example, X v France (Appl. No.993/82), decision of 5 October 1982; X v the United Kingdom (App. No.7626/76), decision of 11 July 1977.] 


In carrying out this balancing exercise, the Court will attach particular importance to the best interests of the child, which, depending on their nature and seriousness, may override those of the parent. In particular…the parent cannot be entitled under Article 8 of the Convention to have such measures taken as would harm the child’s health and development. [footnoteRef:31] [31:  Johansen v Norway (1997) 23 E.H.R.R. 33, [78].] 


The introduction of the welfare principle into the European Court’s jurisprudence has been revolutionary, moving children from subjects of parental authority, whose interests are expected to coincide with adults, to individuals who must be respected in their own right. But as important as this step has been, it remains an imperfect measure.  

First, and as has been discussed by numerous academics, the principle of the child’s best interests is in itself flawed. It is an amorphous concept that can be stretched to mean anything that someone else thinks is good for you. [footnoteRef:32] Hillary Rodham argues that the best interests test ‘is a rationalization by decision-makers justifying their judgments about a child’s future, like an empty vessel into which adult perceptions and prejudices are poured’,[footnoteRef:33] and as such may reinforce preconceived notions of what the family and familial relations should look like. This can be extremely problematic where judges come from similar backgrounds – white, male, Christian, upper-middle-class. If decision-makers bring in their own values to the welfare principle, it makes the lack of diversity in the judiciary even more problematic. This is exacerbated by the fact that the welfare principle lacks transparency. Unlike rights, which must be explicitly set out and justified, interests can mean anything, or nothing, and are often not clearly articulated. They can thus be hijacked by others, and used to camouflage other, often adult-centred, considerations in decision-making.  [32:  J Eekelaar, “Beyond the Welfare Principle” (2002) 14(3) Child and Family Law Quarterly 237.]  [33:  H Rodham, “Children Under the Law” (1973) 43 Harvard Educational Review 487, 513.] 


Second, by relying on children’s ‘interests’, rather than their ‘rights’, the Court reverts to an understanding of children as subjects of rights, rather than rights-holders. In contrast to the autonomy and individualism of rights-based claims, the language of ‘interests’ invokes paternalism and protectionism. There is a vast difference between choosing a course of action because it is demanded by the child’s rights, and  choosing it because an adult believes it is in the child’s interests. As Bainham puts it, ‘[p]rotecting children implies that decisions affecting them will be taken for them by others, while the concept of rights visualises that children will either take their own decisions, or at least have a strong say in matters affecting them.’ [footnoteRef:34] [34:  A Bainham, “Can We Protect Children and Protect Their Rights?” (2002) 32 Family Law 279, 279.] 


In addition to these more theoretical objections to the welfare principle lies a practical question faced by the Court when coming to a decision: how much weight should be given to a child’s interests, and how can they be balanced against parental rights? In Johansen, the Court made clear that parental rights must yield where they would harm the child’s health and development. But what if a different outcome would simply be better for the child? The difference between these approaches was highlighted by Fortin:

There is a significant difference between starting from the premise that a parent’s rights must not be infringed unless the court can fulfil the detailed requirements of Article 8(2) and starting from the premise that the outcome of the dispute must be determined by the child’s best interests, and then considering the rights of the parties involved. [footnoteRef:35] [35:  J Fortin, “Children’s Rights: Are the Courts now Taking Them More Seriously?” (2004) 15 Kings College Law Journal 253, 268.] 


Where a parental right is the starting point, only to be overturned if there is sufficient justification, the child is subsidiary. Their interests must reach a certain level of importance before they can infringe on a parental right, rather than being placed on an equal footing. [footnoteRef:36]   [36:  On this point, see John Eekelaar, “Beyond the Welfare Principle” (2002) 14(3) Child and Family Law Quarterly 237.] 


Nevertheless, in subsequent judgments, the Court seemed to be moving towards greater protection for children’s interests, invoking the language of ‘paramountcy’, rather than simply recognising children’s rights as a consideration ‘of particular importance’. This was seen in the seminal case of Neulinger and Shuruk v Switzerland, which contains perhaps the most comprehensive examination by the Court as to the content of, and weight to be given to, the phrase ‘best interests of the child’. In this case, the Court held that that ‘there is currently a broad consensus – including in international law – in support of the idea that in all decisions concerning children, their best interests must be paramount.’[footnoteRef:37] [37:  (2012) 54 E.H.R.R 31, [135] (footnotes omitted).] 


In support of this proposition, the Court cited Article 3 of the UNCRC and Article 24(2) of the European Union’s Charter of Fundamental Rights, both of which in fact use the term ‘primary’, rather than ‘paramount’. The difference between these two terms is important, particularly since the UNCRC itself uses both to indicate different levels of scrutiny. While Article 3 of the UNCRC requires that children’s best interests in all decisions concern them be ‘primary’, when the case concerns adoption, children’s welfare must be ‘paramount’. While ‘primary’ implies that a particular weight be placed on children’s interests as one factor amongst many, ‘paramount’ connotes supreme importance, determining the issue at hand. 

While the case of Neulinger and Shuruk is ambiguous in this respect, later cases appear to confirm an approach of the Court which places children’s interests at the centre of decision-making, outweighing any other factor. In particular, in cases concerning child protection, the Court has held that when balancing the competing interests under Article 8, ‘the interests of the biological parents must inevitably give way to that of the child.’ [footnoteRef:38]  [38:  R and H v the United Kingdom (2012) 54 E.H.R.R. 2, [77]. See also Yousef v the Netherlands (2003) 36 E.H.R.R. 20; Kearns v France (2010) 50 E.H.R.R. 33; EB v France (2008) 47 E.H.R.R 21; Wagner and JMWL v Luxembourg (App. No.76240/01), judgment of 28 June 2007, [133]; YC v the United Kingdom (2012) 55 E.H.R.R. 33. A commentary on this line of jurisprudence can be found in C Simmonds, “Paramountcy and the ECHR: A conflict resolved?” (2012) 71(3) Cambridge Law Journal 498.] 


However, this evolution seems to have come to an abrupt halt in the recent case of Strand Lobben and others v Norway, decided in September 2019.[footnoteRef:39] This case was brought by a biological mother whose child had been removed from her care and adopted. She challenged this decision, both on her own behalf, and on behalf of her child. In undertaking its analysis under Article 8, the Court criticised the domestic authorities for focusing on the interests of the child, at the expense of the mother. While acknowledging the ‘primordial interest’ of the child’s interests in the decisions-making process, the Court held that the authorities had failed to ‘perform a genuine balancing exercise between the interests of the child and his biological family’. [footnoteRef:40] [39:  (App. No.37283/13), judgment of 10 September 2019.]  [40:  At [220].] 


This judgment, coming as it does from the Grand Chamber, sets a new and concerning new precedent. To criticise a state for focusing too much on the interests of the child is an astounding position, turning the clock back on the court’s jurisprudence by 25 years. This is even more the case because, as discussed above, adoption is the one area under the UNCRC in which children’s interests are required to be paramount, meaning not only that no such ‘balancing exercise’ is needed, but that no such exercise is warranted.

This case thus highlights the shortcomings of the ECHR in relation to children. As Judges Kjølbro, Poláčková, Koskelo and Nordén made clear in their dissenting opinion, the ECHR is premised on the balancing of family rights.[footnoteRef:41] The effect of this on children is particularly pernicious: the particular importance given to children’s best interests is for the very reason that they are more vulnerable and dependent – their rights are already balanced because of their position in society, and in the family.[footnoteRef:42] In a world run by adults, where decisions are taken for children, rather than by them, this principle is necessary to level the playing field, and ensure that children’s interests are not overlooked.[footnoteRef:43]  [41:  (App. No.37283/13), judgment of 10 September 2019, [9] (dissenting opinion on the merits)]  [42:  S. Cretney, Elements of Family Law (London: Sweet & Maxwell, 1992), 526.]  [43:  See H Reece, “The Paramountcy Principle: Consensus or Construct?” (1996) 49(1) Current Legal Problems 267, 277.] 


In this way, we can see that the use of the best interests principle is a step forward, and an important protection for children’s rights in family disputes. But in both theory and practice, it is fundamentally flawed.

4. Standing and representation

The final concern regarding the protection of children and their rights under the Convention relates to the ability to bring complaints before the Court. It is unambiguous that, in theory, children are directly protected by the ECHR. Article 1 of the Convention extends its protection ‘to everyone within [the] jurisdiction’ of the Contracting States, and Article 34 permits the Court to receive applications from any person claiming to be a victim of a violation of the Convention. 

However, in practice, an individual child may not be able to adequately protect his or her own rights under the Convention, and may have difficulty taking a case before the Court. As Murch has argued, the very nature of legal claims and court proceedings ‘makes it difficult for all but the most confident and competent children to participate effectively.’[footnoteRef:44] [44:  M Murch, “The Voice of the Child in Private Family Law Proceedings in England and Wales” (2005) International Family Law Journal 8.] 


The Court has sought to ameliorate this by allowing a parent to make an application on behalf of a child in certain circumstances. In a case between a natural parent and the authorities, the natural parent will usually be permitted to take a case before the ECHR on behalf of his or her child,[footnoteRef:45] however, in a case concerning conflict between natural parents, the Court has held that: [45:  Scozzari and Giunta v Italy (2002) 35 E.H.R.R. 12, [138].] 


Whether a natural parent has standing to act on his child’s behalf in proceedings before the Court is dependent on whether the party who opposes the natural parent and is entitled to represent the child under domestic law can be deemed to effectively protect the child’s Convention rights.[footnoteRef:46] [46:  Eberhard and M v Slovenia (App. No.8673/05, 9733/05), judgment of 1 December 2009, [86] (footnote omitted).] 


Therefore, it is usually the parent with custody who is entrusted with safeguarding the child’s interests. As Kilkelly has explained, the reasoning behind this approach is to ensure that the interests of the child and the parent align: the Court assumes that where the parent has rights of custody and care, they will share the concerns of the child, and thus be best placed to enforce their rights.[footnoteRef:47] And in many circumstances – maybe even the majority of circumstances – this may be the case. However, it raises a particular issue in private law family cases, where there is a conflict between two parents, only one of whom brings a case before the ECHR. The nature of the Court is such that it will only rule on issues that are brought before it, and the identity of the parent who brings the case will have a significant impact on the way in which the issues are framed. This was seen in the recent case of A and B v Croatia,[footnoteRef:48] brought by a mother on behalf of her child, complaining that the domestic authorities had failed to provide a proper response to the allegations of sexual abuse of the child by her father. However, during the domestic investigation, the authorities had raised concerns that the child was being manipulated by the mother to present false claims, resulting in emotional abuse. Nevertheless, it was the mother’s version of the facts, the mother’s framing of the issues, which was the basis of the case before the Court – the father, who by the time the case was decided had full custody of the child, not only was not invited to participate in the case, but was not even informed of its existence. As Judge Wojtyczek pointed out in his concurring opinion, the procedural rules of the Court are designed for public law disputes between an individual and the state, not disputes involving other parties, leaving it inadequate to respond to the horizontal application of rights which has developed through the Court’s evolutionary interpretation of the Convention. [47:  U Kilkelly, The Child and the European Convention on Human Rights (Aldershot: Ashgate 1999), 240.]  [48:  (App. No.7144/15), judgment of 20 June 2019.] 


Even if the parent with custody is best placed to enforce the child’s rights in the particular case, systemic issues still remain. This is because the large majority of cases that are taken by parents with respect to their children have both the parent and the child as applicants. Where a parent takes a case on his or her own behalf as well as a child’s, there is the potential that it is the parent’s rights and the parent’s interests that dominate the litigation and the child’s rights are obscured. Where a child and his or her parent are represented by the same person before the Court, it is not surprising that the parent, who will in practice be responsible for the running of the case and the paying of the representative’s fees, will assume a greater role than the child. This is not to doubt the good intentions of the parent, nor that they believe they have the best interests of their children as a priority, but their notion of these interests will necessary be skewed by their own interests which they wish to forward. 

Furthermore, where parents are seeking to assist a child in enforcing their rights there has been a dangerous assumption by the Court that children’s interests are identical to those of their parents. This failure to respect children’s individuality is one of the key inadequacies of the Convention: as Fortin has argued, the Court ‘has not demonstrated particularly clearly a full understanding that promoting children’s rights may be impossible, without acknowledging that they have an existence independent from their parents.’[footnoteRef:49] This was seen in the case of D v Germany[footnoteRef:50] where the Commission held that in general, a mother’s interests can be equated with that of the child. The Commission considered that the that the mother was ‘able to introduce the application on behalf of her son without it being necessary for the reciprocal parties to the “family life” question to be made joint applicants.’[footnoteRef:51] However, this is now an old case, and the judgment in A and B v Croatia indicates a growing understanding of the way in which parental rights can diverge from children, and must be separately considered. As Judges Koskelo, Eicke and Ilievski pointed out in their concurring opinion in that case, ‘[i]n highly stressful situations such as e.g. a family break-up it would certainly not be right for this Court to assume that the parent(s) can or should always be the final arbiter of what is in the child’s best interest; a conflict of interest will frequently arise.’ [49:  J Fortin, “Rights Brought Home for Children” (1999) 62 The Modern Law Review 350, 354.]  [50:  (App. No.10812/84), decision of 11 July 1986.]  [51:  Ibid., [1].] 


Given the potential conflict of interest between parents and children, yet bearing in mind the difficulties faced in bringing their own complaints, how do we ensure that children’s individual rights are heard by the Court? One mechanism is to allow a third party to bring a complaint on behalf of the child, who does not themselves have an interest in the case. For example, in SP, DP and AT v the United Kingdom,[footnoteRef:52] the Commission permitted an application introduced on behalf of three children by the solicitor who represented them in the domestic proceedings, supported by a letter of authority by the guardian ad litem appointed to safeguard the interests of the children in the domestic proceedings. In doing so, the Commission rejected the argument of the government that Article 25 of the Convention (on standing) could not permit a person without parental responsibility under domestic law to bring an application in respect of the child, and instead looked at four factors: (i) whether more appropriate representation exists; (ii) the nature of the link between the representative and the children; (iii) the object and scope of the application; and (iv), whether there are any conflicts of interests. Key to the Commission’s decision was the particular vulnerability of children, and the need to adopt flexible solutions to ensure that the safeguards under the Convention are ‘practical and effective’. Drawing on the UNCRC, and the European Convention on the Exercise of Children’s Rights, the Commission found that a restrictive or technical approach must be avoided, and concluded that the case should be allowed to continue. [52:  (App. No.23715/94), decision of 20 May 1996] 


This obviously requires that the domestic guardian ad litem is willing to continue to fight the case, which may in itself be limited by the powers given to them under domestic law. In this case, the government had argued that the guardian’s role ended when domestic proceedings ended, and thus had no further power. While the Court rejected this technicality in favour of a flexible approach, this highlights the fact that getting the case to the Court involved the guardian being willing to go beyond their appointed role.

More recently, the Court has also permitted an application to be lodged by a member of the wider family, bypassing the natural parent who had parental responsibility under domestic law. In the case of NTS v Georgia,[footnoteRef:53] three minor boys had lived with their maternal family since the death of their mother. Despite a hostile relationship with their father, and overriding the boys’ objections, the domestic authorities awarded him custody. The boys’ aunt submitted an application before the Court in their name, arguing that the national authorities had failed to properly assess the best interests of the children, and that the children had not been adequately involved in the proceedings. The Georgian government objected that the aunt did not have standing to act on behalf of her nephews, as their father had not been deprived of parental rights and was their sole guardian. However, the Court found that the children were in a vulnerable position, and that the aunt had a sufficiently close link with them to complain on their behalf. In light of their hostile relationship with their father, there was no closer next of kin who could complain on their behalf, and to hold otherwise would be to deprive them of the practical ability to enforce their rights. Such a case is exceedingly rare, however: it is unusual to see a case come before the Court where the applicant has no personal complaint before it. [53:  (App. No.71776/12), judgment of 2 February 2016.] 


We can thus see that the issue of standing is fraught with difficulties. Relinquishing control of case into the hands of the parent leaves the child in a subsidiary position; however, relying on a third party to bring a case on the child’s behalf depends on the assiduity and willingness of that person. In addressing this dilemma, it is useful to distinguish between two issues at stake: first, the ability to bring a case to challenge a violation of a child’s Convention rights before the Court; and second, the representation of the child’s interests in cases brought by others. The dissenting opinion in Strand Lobben recognises this difference, drawing the distinction between ‘the admissibility of an application lodged on behalf of a child by a natural parent (or other person) and the right to represent the child for the purposes of submissions relating to the merits of alleged violations of that child’s rights under the Convention.’[footnoteRef:54]   [54:  At [10].] 


So far, the Court has focused only on the issue of standing – conflating bringing the case to court with also representing the child and his or her interests. But there is a slow but steady recognition of a need to focus on the second aspect – that of representation – in order to fully protect children’s rights. On a domestic level, the concept of a neutral representative, able to represent the child before the court, and to put forward their perspective and interests, is well recognised. Such a role is present in many European jurisdictions, as a ‘children’s guardian’, a ‘curator ad litem’, or simply a legal representative or social worker. But no such protection is available before the European Court, leaving it an adult-centred arena. This deficiency has been noted by individual judges for the past 25 years: as early as 1994, Judge Bonnici in the case of Kroon and Others v the Netherlands, condemned the fact that ‘[t]he interests of the child were never looked after by an independent person, a “curator ad litem”, and in fact they are not mentioned in the judgment. The “interests” of the mother and of the other applicant are the only interests which have really been considered.’[footnoteRef:55] Likewise, Judge Pettiti has on several occasions criticised the parent centred approach to cases before the Court, and suggested that lawyers should be instructed specifically to represent the interests of the children in cases that also involve their parents.[footnoteRef:56] [55:  (1995) 19 E.H.R.R. 263.]  [56:  See, for example, X, Y and Z v the United Kingdom (1997) 24 E.H.R.R. 143; Olsson v Sweden (No. 2) (1994) 17 E.H.R.R 134.] 


This issue came to the fore again in A and B v Croatia, discussed above. For the first time in the Court’s history, it asked for a separate legal representative to be appointed for the child, so that her interests and views could be presented separately from her mother – who had originally brought the case. Under Rule 36(4) of the Rules of Court, the Court approached the Croatian Bar Association, and asked them to name a lawyer who could submit observations on behalf of the child. 

This was a ground-breaking move by the Court, taking steps of its own motion to protect the interests of the child in the case before it. But as Judges Koskelo, Eicke and Ilievski themselves acknowledged in their concurring opinion, simply relying on the Court itself to appoint a representative is, in the majority of cases, too late. In this case, the representative had sought to introduce a complaint on behalf of the child in relation to failure to protect from the emotional abuse of the mother – yet because it was not amongst the initial complaints brought before the Court by the mother – for obvious reasons – this aspect of the case could not be examined by the Court, as they were ultra petitia and also outside the 6 month time limit for bringing a petition.[footnoteRef:57] [57:  On this point see also the joint dissenting opinion of Judges Sicilianos, Turković and Pejchal.] 


There is therefore a clear need not only for the child to be separately represented in cases that come before the Court concerning them, but in addition, states must also ensure the involvement of a separate representative for the child well before this: a neutral representative, separate from both the parents, and the government, must be provided for the child at a domestic level, with the mandate to continue to take the case to the European Court if appropriate. This is not something that can be achieved by the Court alone – it requires the cooperation of Member States in establishing an appropriate domestic framework. In the meantime, however, the imperative must be to redraft the procedural rules of the Court to ensure that children’s rights and interests are adequately represented in each and every case that comes to Strasbourg, not simply where a particular conflict has been identified. Such rules must be sufficiently flexible to respond to the particular needs of individual children, and most importantly, must ensure not only representation, but participation. A true recognition and incorporation of children’s rights by the Court involves not only ensuring that the case is presented from children’s perspective, but also establishing their adequate involvement in the case. While the former provides passive protection of children’s interests, the latter ensures active involvement, in line with a dynamic understanding of children’s rights under the UNCRC. 

As such, while it is commendable that the Court has taken steps of its own volition to remedy the invisibility of children in proceedings before it, this ad hoc solution is only a stop-gap measure to fill a much larger lacuna in the Convention system. It must therefore act immediately to provide a more permanent solution: failure to provide such a mechanism at best leaves children’s rights and interests skewed by adults arguing their own cases. At worst, it leaves children to be used as pawns, used to achieve adults own ends.

5. Conclusion

The ECHR, as an instrument for the protection of children’s rights, has come a long way from its limited beginnings in 1950. The extensive use of the UN Convention on the Rights of the Child, the growing recognition of the primacy of children’s interests, and the willingness to interpret rules flexibly to ensure practical and effective access to the Court, are all steps in the right direction. However, despite this notable and laudable progress, the Convention, and its interpretation by the Court, continues to have many flaws in the area of family law. 

Children’s rights continue to be subsumed within the family unit, and conservative understandings of parental authority remain strong in the Court’s jurisprudence. The increased prominence of the best interests principle in judgments diverts attention away from the lack of recognition of children’s autonomy and individualism, relegating them to passive recipients of charity, their interests defined by adults. And despite the more flexible rules on standing, the calls of individual judges for a re-evaluation of the procedural practices of the Court remain unheeded.

This is all the more important because of the wide-reaching effect of the Court’s judgments – not only settling the issue in question, but developing a wider framework for the protection of rights throughout Europe, which trickles down into domestic law. The way that the Court conceptualises, considers, and weighs children’s rights has a significant impact on the way in which such rights are conceived and implemented by governments and individuals alike. 

If the Court is to genuinely to protect the rights of children, it must embrace children’s individualism, putting behind it traditional notions of the privacy of the family unit. This has started to be recognised for women, and domestic violence is progressively recognised as a public, not private, issue. But for children, their submission to parental authority remains. This is not to suggest that the Court should disregard parents altogether– the UN Convention on the Rights of the Child itself recognises that parents have primary responsibility for the upbringing of children. Rather, the Court must recognise that children have their own rights within this framework, which must be clearly articulated, and fully represented, in proceedings. Only then can the European Convention on Human Rights really be said to protect the rights of all people.
