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Bridging the Accountability Gap by Enhancing UK Corporate and Personal Liability for 

Environmental Harms  

Ben Chester Cheong 

Abstract: 

This article critically examines the limitations of the current UK approach to corporate environmental 

liability, arguing that there are some limits in holding companies accountable for the diffuse and 

cumulative environmental harms caused by their activities due to the narrow scope of the identification 

doctrine and the inadequacies of strict liability offences. Drawing on comparative examples from other 

jurisdictions and analysing the potential impact of recent reforms introduced by the Economic Crime 

and Corporate Transparency Act 2023, the article proposes a series of targeted reforms to establish a 

more comprehensive legal framework. By creating stronger frameworks for companies to prioritise 

environmental sustainability and accountability, these suggestions aim to bridge the existing 

accountability gap and contribute to the development of a more responsible corporate climate. 

 

1. Introduction 

The increasing recognition of the severe consequences of climate change and environmental 

degradation has catalysed a global movement to hold corporations accountable for their environmental 

impacts.1 In the UK, this has led to a critical examination of the existing legal frameworks governing 

corporate liability for environmental harms.2 Central to this discourse are the doctrinal foundations of 

corporate attribution law and strict liability offences, which are rooted in company law and criminal 

law, respectively. Corporate attribution law determines the circumstances under which the conduct and 

mental states of individuals within a company can be ascribed to the company itself, thereby 

establishing corporate liability.3 Under the common law ‘identification doctrine’, a company can only 

be held criminally liable for offences committed by individuals representing its ‘directing mind and 

will’, typically limited to senior management and directors.4 This narrow approach has been criticised 
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for creating a ‘corporate veil’ that shields companies from liability for the actions of lower-level 

employees and agents, particularly in the context of environmental harms.5 

In contrast, strict liability offences in UK environmental legislation impose liability on companies for 

causing environmental harm, regardless of fault or intention.6 These offences, found in statutes such as 

the Environmental Protection Act 1990 and the Environmental Permitting (England and Wales) 

Regulations 2016, are based on the ‘polluter pays’ principle and the need to protect the environment 

and public health.7 However, the effectiveness of strict liability in promoting corporate environmental 

responsibility has been questioned, with concerns raised about its deterrent effect and ability to address 

systemic issues within corporate culture.8 

The recent enactment of the Economic Crime and Corporate Transparency Act 2023 (ECCTA) has 

brought significant changes to corporate criminal liability in the UK. Section 196 of the ECCTA has 

broadened the scope of the identification doctrine by introducing the concept of ‘senior manager’ 

liability, extending attribution to a wider range of individuals whose actions can trigger corporate 

liability.9 While this reform represents a step towards enhancing corporate accountability, its impact on 

environmental harms remains uncertain. 

Recognising the limitations of the current legal framework, Baroness Lola Young recently introduced 

a Private Member’s Bill in the House of Lords, the Commercial Organisations and Public Authorities 

Duty (Human Rights and Environment) Bill.10 This groundbreaking bill proposes a statutory duty on 

commercial organisations and public authorities to prevent human rights abuses and environmental 

harms in their operations, subsidiaries, and value chains. Crucially, the bill would establish civil and 

criminal liability for companies that fail to prevent such harms and create a statutory duty of care 

allowing claimants to establish a rebuttable presumption of wrongfulness.11 This shift towards a ‘failure 

to prevent’ model of corporate liability, inspired by the Bribery Act 2010 and ECCTA, represents a 

significant development in efforts to strengthen corporate accountability for environmental harms. 

This article explores the current UK approach to corporate liability for environmental harms, examining 

the limitations of the identification doctrine and the role of strict liability offences. It analyses the 

potential impact of the ECCTA on corporate criminal liability and its relevance to environmental 

offences. Drawing on comparative examples from other jurisdictions, the article identifies specific 

features of legal frameworks that could address the limitations of the UK approach. Finally, it suggests 

reforms to enhance corporate accountability for environmental harms, including the adoption of a 

‘failure to prevent’ model and the extension of parent company liability for the acts of subsidiaries and 

suppliers. 
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2. The Current UK Approach to Corporate Liability for Environmental Harms  

 

A. The Identification Doctrine 

The UK’s approach to corporate liability for environmental harms is characterised by the interplay 

between the common law identification doctrine and strict liability offences in environmental 

legislation. The identification doctrine has been a cornerstone of corporate attribution law in the United 

Kingdom since the early 20th century. The doctrine was first established in the seminal case of 

Lennard’s Carrying Co Ltd v Asiatic Petroleum Co Ltd,12 where the House of Lords held that a company 

could be liable for the actions of its ‘directing mind and will’. This principle was further refined in the 

case of H L Bolton (Engineering) Co Ltd v T J Graham & Sons Ltd,13 where Lord Denning famously 

stated that ‘a company may in many ways be likened to a human body. It has a brain and nerve centre 

which controls what it does. It also has hands which hold the tools and act in accordance with directions 

from the centre’.14 The identification doctrine was further developed in the landmark case of Tesco 

Supermarkets Ltd v Nattrass.15 In this case, the House of Lords held that a company could only be liable 

for the actions of individuals who represented the ‘directing mind and will’ of the company, typically 

limited to the board of directors and senior management.16 This narrow interpretation of the doctrine 

has been criticised for creating a ‘identification strait-jacket’17 that makes it difficult to hold companies 

accountable for the actions of lower-level employees. 

The implications of the Tesco case were significant, as it set a high threshold for attributing the actions 

and knowledge of corporate agents to the company itself. This has been particularly problematic in the 

context of environmental harms, where the actions of lower-level employees or agents may contribute 

to pollution, waste, or other forms of environmental degradation.18 The narrow scope of the 

identification doctrine has been seen as a barrier to holding companies accountable for these harms.19 

B. The Meridian Principle 

The limitations of the identification doctrine were partially addressed in the case of Meridian Global 

Funds Management Asia Ltd v Securities Commission.20 In this case, the Privy Council introduced a 

more flexible approach to attribution, known as the ‘Meridian principle’. The principle allows courts to 

consider the purpose of the relevant statutory provision and the policy considerations underlying it when 

determining whether to attribute the actions and knowledge of a corporate agent to the company.21 The 

Meridian case was significant because it recognised that the identification doctrine might not always be 

appropriate, particularly where the relevant legislation is intended to promote a specific policy 

objective.22 In the context of corporate environmental issues, this could potentially allow for a broader 

range of corporate agents to be considered when attributing responsibility for environmental harms to 

a company. 

Despite the potential of the Meridian principle to expand corporate responsibility, its application in 

subsequent cases has been limited. In the case of Attorney General’s Reference (No 2 of 1999),23 the 
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Court of Appeal held that the Meridian principle should only be applied in exceptional circumstances, 

where the identification doctrine would defeat the purpose of the relevant legislation.24 This narrow 

interpretation has been criticised for limiting the impact of the Meridian principle and reinforcing the 

primacy of the identification doctrine.25 In the case of R v St Regis Paper Company Ltd,26 the Court of 

Appeal held that the knowledge and actions of a lower-level employee (in this case, a mill manager) 

could not be attributed to the company for the purpose of establishing liability under regulation 32(1)(g) 

of the Pollution Prevention and Control (England and Wales) Regulations 2000, which required proof 

of intention to make false entries in environmental records.  

C. Strict Liability Offences for Environmental Harms in the UK 

In contrast, strict liability offences, which impose liability on companies for causing environmental 

harm regardless of fault or intention, have been introduced in various UK environmental statutes to 

overcome the limitations of the identification doctrine. For example, section 33 of the Environmental 

Protection Act 1990 makes it an offence to deposit, treat, or dispose of controlled waste without a permit 

or in breach of a permit condition.27 Similarly, regulation 38 of the Environmental Permitting (England 

and Wales) Regulations 2016 makes it an offence to operate a regulated facility without a permit or to 

breach permit conditions.28 Strict liability offences do not require proof of mens rea on the part of the 

company.29 Instead, a company can be held liable for the actions of its employees or agents, regardless 

of whether the company itself had any knowledge or intention to commit the offence.30 This approach 

contrasts with the traditional identification doctrine, which requires the mens rea of a senior individual 

who represents the ‘directing mind and will’ of the company to be attributed to the company itself.31  

While strict liability offences provide a means of holding companies accountable for environmental 

harms caused by their employees, they have limitations. First, strict liability focuses on individual 

instances of wrongdoing rather than addressing the systemic and cultural factors that may contribute to 

environmental harms.32 Second, strict liability may not provide sufficient incentives for companies to 

proactively identify and mitigate environmental risks, as it does not require proof of fault or knowledge 

on the part of the company.33 Third, the deterrent effect of strict liability may be limited, as companies 

may view the potential fines as a cost of doing business rather than a reason to fundamentally change 

their practices.34 

There are specific examples from UK environmental legislation which highlight the weaknesses of the 

current strict liability approach. Under the Environmental Protection Act 1990, section 33 makes it an 

offence for the ‘unauthorised or harmful deposit, treatment, or disposal of waste’.35 While this strict 

liability offence punishes the act of unauthorised or harmful waste disposal, it does not adequately 

address the underlying corporate culture, decision-making processes, or management failures that may 
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have led to the offence.36 Similarly, the Environmental Permitting (England and Wales) Regulations 

2016, Regulation 38 makes it an offence to operate without an environmental permit or to breach permit 

conditions.37 The strict liability offence focuses on the immediate breach of permit conditions, but does 

not adequately capture the broader organisational failures or lack of due diligence that may have led to 

the breach. In R v Thames Water Utilities Ltd,38 the company was convicted under Regulation 38 for 

multiple sewage pollution incidents. While the strict liability offence punished the immediate incidents, 

it did not fully address the systemic management failures and inadequate investment in infrastructure 

that contributed to the offences.39 The examples demonstrate that while strict liability offences in UK 

environmental legislation serve an important purpose in punishing immediate environmental harms, 

they have limitations in addressing the broader corporate culture, decision-making processes, and 

management failures that often contribute to these offences. 

The existence of strict liability for environmental harms does not seem to create a vigilance duty for 

directors, as the primary aim of strict liability is to punish the company rather than individual directors.40 

While directors have a general duty to ensure that the company complies with environmental laws and 

regulations, the current legal framework does not provide strong incentives for directors to proactively 

address environmental risks or to be held personally accountable for environmental harms.41 

Under the Environmental Protection Act 1990, Section 157(1) provides for the liability of directors, 

managers, secretaries, or other similar officers of a body corporate where an offence is committed with 

their ‘consent or connivance’ or is attributable to their neglect.42 Similar provisions can be found in 

other environmental legislation, such as the Wildlife and Countryside Act 1981, Section 69(1).43 

While these provisions do extend liability to senior employees, they have several limitations. First, there 

is limited scope of attribution. The ‘consent or connivance’ offences primarily focus on the liability of 

directors and senior officers, and very rarely hold other employees accountable. In the case of R v 

Milford Haven Port Authority,44 the port authority was convicted under the Water Resources Act 1991 

for causing polluting matter to enter controlled waters, but the employees responsible for the day-to-

day management of the port’s environmental risks were not liable. Second, there is an emphasis on 

individual fault. The ‘consent or connivance’ offences require proof of individual fault on the part of 

the director or senior officer which can be difficult to establish in practice. Third, it is reactive in nature. 

The ‘consent or connivance’ offences are typically invoked after an environmental offence has already 

been committed by the company and does not incentivise companies to proactively identify and address 

environmental risks.45 In R v Southern Water Services Ltd,46 the company was convicted under the 

Environmental Permitting (England and Wales) Regulations 2010 for repeated sewage discharges. The 

company failed to proactively assess and mitigate the risks associated with its sewage infrastructure. 

D. Impact of the ECCTA Reform on Corporate Criminal Liability  
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The introduction of the ECCTA has brought significant changes to corporate criminal liability in the 

UK. Section 196 of ECCTA has expanded the scope of the identification doctrine by introducing the 

concept of ‘senior manager’ liability.47 Under this new provision, a company can be held criminally 

liable for offences committed by a wider range of individuals, including those who play a significant 

role in making decisions about or managing the company’s activities.48 The ECCTA reforms primarily 

focus on economic crimes, as reflected in the schedule of offences to which the new attribution rules 

apply. By broadening the scope of attribution beyond the traditional ‘directing mind and will’ test, the 

ECCTA may make it easier to hold companies accountable for economic harms caused by the actions 

of senior managers who have significant influence over corporate decision-making and culture. 

However, the ECCTA’s scope does not include corporate environmental liability. The narrow focus on 

economic crimes and the retention of the individual liability model suggest that further reforms may be 

necessary to effectively address corporate environmental harms. The ECCTA does not directly address 

the limitations of strict liability offences or the challenges of proving individual culpability in the 

context of diffuse corporate decision-making processes.  

 

3. Comparative Examples and Lessons for UK Law Reform 

 

Comparative examples from other jurisdictions offer valuable insights into alternative approaches to 

corporate environmental liability and responsibility. By examining the specific features of these legal 

frameworks that are lacking in the UK, it could shed light on best practices for potential avenues for 

reform to address the limitations of the current UK approach. 

 

A. Australia  

Australia’s ‘corporate culture’ approach to corporate criminal responsibility offers a valuable 

comparative example for the UK, highlighting the potential for a more comprehensive and nuanced 

framework for attributing criminal liability to corporations. The Australian Law Reform Commission 

(ALRC) report on corporate criminal responsibility, presented to the Australian Parliament in August 

2020, underscored the challenges of applying traditional criminal law principles, designed for individual 

culpability, to corporate entities that lack a ‘guilty mind’ in the conventional sense.49 

The ALRC report proposed reforms to Australia’s federal corporate attribution landscape, which 

currently includes a default statutory model in Part 2.5 of the Criminal Code (Cth) and the ‘TPA Model’ 

derived from the Trade Practices Act 1974 (Cth).50 The Part 2.5 model takes a holistic approach, holding 

corporations responsible for offences committed by employees, agents, or officers acting within their 

authority and considering whether the corporation authorised or permitted the offence through its 

corporate culture.51 The TPA Model, often used in federal legislation instead of the default model, 

directly attributes the mental states and conduct of directors, employees, or agents to the corporation.52 

To streamline and enhance the principles governing corporate criminal responsibility, the ALRC 

advocated for a uniform legislative method of attribution, with two proposed options for attributing 

mental states to corporations.53 The first option expands the Part 2.5 model by allowing ‘authorisation 
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or permission’ to be demonstrated through the actions of a broader range of corporate actors or the 

corporate culture.54 The second option, inspired by the TPA Model, establishes corporate fault when 

officers, employees, or agents engage in the relevant conduct with the requisite mental state or direct, 

agree to, or consent to such conduct.55 Both options include a ‘reasonable precautions’ defence to 

prevent automatic corporate liability based solely on an individual’s mental state.56 

The ALRC’s proposed reforms provide alternative frameworks that better capture the complexities of 

modern corporate structures and decision-making processes compared to the traditional common law 

identification theory.57 By considering factors such as corporate culture and the actions of a wider range 

of corporate actors, these statutory models offer a more nuanced approach to corporate criminal 

responsibility. 

B. France 

The French Duty of Vigilance Law (loi relative au devoir de vigilance des sociétés mères et des 

entreprises donneuses d’ordre) provides a compelling example of a legal framework that promotes 

corporate environmental and human rights responsibility. Enacted in 2017, the law requires large French 

companies to establish and implement a ‘vigilance plan’ to identify and prevent human rights and 

environmental risks associated with their own activities and those of their subsidiaries, subcontractors, 

and suppliers.58 The law applies to French companies employing at least 5,000 employees in France or 

10,000 employees worldwide, including their subsidiaries.59 

Under the Duty of Vigilance Law, companies must develop a vigilance plan that includes risk mapping, 

regular assessment procedures, risk mitigation actions, an alert mechanism for reporting risks, and a 

system for monitoring and evaluating the plan’s effectiveness.60 This comprehensive approach 

encourages companies to adopt a holistic and preventive approach to environmental management, 

proactively addressing risks throughout their supply chains.61 

The law’s enforcement mechanisms, including significant fines and the ability for stakeholders to seek 

judicial remedies, provide strong incentives for compliance.62 By empowering NGOs and trade unions 

to hold companies accountable for their environmental impact, the law has already influenced corporate 

behaviour in France, with many companies developing vigilance plans and engaging more with 

stakeholders on environmental and human rights issues.63 

The French Duty of Vigilance Law demonstrates the potential for legislation to drive corporate 

environmental responsibility and has inspired similar proposals in other countries, such as Germany 

and Switzerland.64  

C. EU Corporate Sustainability Due Diligence Directive  

The EU CS3D introduces far-reaching due diligence obligations for large companies operating in the 

EU and their business partners. The directive applies to EU companies and parent companies with over 
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1,000 employees and a worldwide turnover higher than 450 million euros, as well as non-EU companies 

meeting the same turnover thresholds in the EU.65 The CS3D requires these companies to prevent, end, 

or mitigate their adverse impact on human rights and the environment, including issues such as slavery, 

child labour, labour exploitation, biodiversity loss, pollution, and destruction of natural heritage.66 The 

CS3D also mandates that companies adopt transition plans to align their business models with the Paris 

Agreement’s global warming limit of 1.5°C.67 Member states are required to establish supervisory 

authorities to investigate and impose penalties on non-compliant firms, including fines of up to 5% of 

a company’s net worldwide turnover.68 Companies will be liable for damages caused by breaching their 

due diligence obligations and will have to fully compensate their victims.69 

The CS3D’s comprehensive approach to due diligence and strict enforcement mechanisms set a new 

standard for corporate environmental responsibility and justice. By requiring companies to address 

environmental and human rights risks throughout their value chains and aligning their business models 

with climate goals, the directive represents a significant step towards fostering sustainable business 

practices in the EU. 

D. United States: The Responsible Corporate Officer Doctrine 

In the United States, the ‘responsible corporate officer’ doctrine has been used to hold corporate officers 

liable for environmental offences committed by their companies, even if they did not have direct 

knowledge of or involvement in the offences.70 The doctrine is based on the principle that corporate 

officers have a duty to ensure that their companies comply with environmental laws and regulations, 

and that they can be held liable for failing to fulfil this duty.71 The responsible corporate officer doctrine 

has been used in a number of high-profile environmental cases, including the prosecution of the CEO 

of a chemical company for violations of the Clean Water Act,72 and the prosecution of the CEO of a 

coal company for violations of the Mine Safety and Health Act.73 The doctrine has been praised for its 

potential to promote greater corporate accountability for environmental harms, by holding individual 

officers responsible for the actions of their companies.74 

The US experience with the responsible corporate officer doctrine highlights the importance of 

extending liability beyond the corporate entity to individuals in positions of power and influence. By 

holding corporate officers accountable for environmental offences, even in the absence of direct 

knowledge or involvement, the doctrine creates a strong incentive for proactive environmental 

management and oversight. 

E. European Union: The Environmental Liability Directive 

The European Union has established a comprehensive framework for environmental liability through 

the Environmental Liability Directive (ELD).75 The ELD establishes a ‘polluter pays’ principle, 

requiring companies to bear the costs of preventing and remedying environmental damage caused by 

 
65 European Parliament, ‘Due diligence: MEPs adopt rules for firms on human rights and environment’ (Press Release, 24 

April 2024) https://www.europarl.europa.eu/news/en/press-room/20240419IPR20585/due-diligence-meps-adopt-rules-for-

firms-on-human-rights-and-environment accessed 15 May 2024. 
66 ibid. 
67 ibid. 
68 ibid. 
69 ibid. 
70 United States v Dotterweich, 320 US 277 (1943). 
71 United States v Park, 421 US 658 (1975). 
72 United States v Iverson, 162 F.3d 1015 (9th Cir. 1998). 
73 United States v Blankenship, 19 F.4th 685 (4th Cir. 2021). 
74 See e.g. Sean Lyness, ‘Revitalising the State Environmental Responsible Corporate Officer Doctrine’ (2023) 64 Boston 

College Law Review 253. 
75 Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on environmental liability with regard 

to the prevention and remedying of environmental damage. 



their activities.76 Under the ELD, companies can be held liable for environmental damage based on the 

concept of ‘strict liability’, which does not require proof of fault or negligence.77 The ELD also 

establishes a system of ‘secondary liability’, which allows authorities to hold parent companies liable 

for the environmental damage caused by their subsidiaries, in certain circumstances.78 The ELD has 

been praised for its potential to promote greater corporate environmental responsibility and 

accountability, by ensuring that companies bear the full costs of their environmental impact.79 However, 

the implementation of the ELD has been uneven across EU member states, and there have been calls 

for further harmonisation and strengthening of the directive.80 

F. International Soft Law Instruments and Guidelines  

In addition to domestic legal frameworks, international soft law instruments and guidelines play a 

crucial role in shaping corporate environmental responsibility and accountability. These non-binding 

instruments, such as the United Nations Guiding Principles on Business and Human Rights (UNGPs),81 

the OECD Guidelines for Multinational Enterprises,82 and the International Finance Corporation (IFC) 

Performance Standards on Environmental and Social Sustainability,83 provide important guidance and 

best practices for companies on managing their environmental and social impacts. 

The UNGPs, in particular, have gained widespread endorsement from governments, businesses, and 

civil society organisations, becoming an important reference point for corporate environmental and 

human rights due diligence.84 The UNGPs emphasise the importance of corporate transparency, 

stakeholder engagement, and access to remedy for victims of corporate human rights abuses and 

environmental harms.85 Although not legally binding, these international soft law instruments reflect a 

growing global consensus on the need for greater corporate accountability and responsibility in the face 

of environmental challenges.86 

 

4. Proposals for UK Law Reform  

 

A. The Need for Reform  

As discussed in Section 2, the current legal framework in the UK, dominated by the identification 

doctrine and the strict liability offences, has its limitations in holding companies accountable for 

environmental harms. The narrow focus on the actions and knowledge of a small group of senior 

corporate officials fails to capture the systemic and diffuse nature of many environmental harms, which 

may be the result of the cumulative actions of multiple corporate actors over time.87 Moreover, the 

current framework fails to adequately consider the unique nature of environmental harms, which can 

have far-reaching and long-lasting consequences for ecosystems, communities, and future 
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generations.88 The inadequacy of the current attribution framework is particularly problematic in the 

context of the urgent need to address climate change. The latest scientific evidence, including the reports 

of the Intergovernmental Panel on Climate Change (IPCC), underscores the need for rapid and far-

reaching action to reduce greenhouse gas emissions and mitigate the worst impacts of climate change.89 

Companies, particularly those in carbon-intensive industries such as fossil fuels, energy, and transport, 

have a crucial role to play in the transition to a low-carbon economy.90 However, the current framework 

can be enhanced so that companies prioritise climate considerations in their decision-making and 

operations.91 

B. Introducing a ‘Corporate Culture’ Approach 

Drawing on the Australian model discussed in Section 3.A, this article proposes introducing a ‘corporate 

culture’ approach to attribute liability for environmental offences. This could involve including a 

provision within the Companies Act 2006 or even the Environment Act 2021 to allow for the 

consideration of a company’s culture, policies, and practices in determining whether an offence has 

been committed. 

Under this approach, a company could be held liable for an environmental harm if: (a) the harm was 

committed by an employee, agent, or contractor of the company (an ‘associated person’) acting within 

the scope of their authority; (b) the company’s corporate culture directed, encouraged, tolerated, or led 

to the commission of the offence; or (c) the company failed to create and maintain a corporate culture 

that required compliance with relevant environmental laws and regulations. 

The proposed offence would define ‘corporate culture’ broadly, encompassing the attitudes, policies, 

rules, practices, and procedures within the company that relate to environmental compliance and risk 

management. This would allow courts to consider a wide range of factors in determining whether a 

company’s corporate culture contributed to the commission of an environmental harm. 

The introduction of a corporate culture approach to attribution law would have significant implications 

for corporate environmental responsibility in the UK. By focusing on a company’s overall attitudes, 

policies, and practices related to environmental compliance, rather than the actions of individual 

employees, the proposed offence would create stronger incentives for companies to prioritise 

environmental considerations throughout their operations.92 The corporate culture approach recognises 

that environmental harms are often the result of systemic failures and inadequate corporate oversight, 

rather than individual wrongdoing.93 By holding companies accountable for these systemic failures, the 

proposed offence would encourage companies to develop and implement robust environmental 

management systems, training programs, and compliance procedures.94 
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Moreover, the corporate culture approach would allow for a more holistic assessment of a company’s 

environmental impact, considering the cumulative effects of its activities over time and across different 

locations.95 This would better capture the complex and diffuse nature of many environmental harms, 

which may not be attributable to a single event or individual.96 

The introduction of a corporate culture approach may undoubtedly face challenges. One concern is that 

the proposed offence could lead to a proliferation of prosecutions against companies for minor or 

technical breaches of environmental regulations, placing an undue burden on businesses.97 To address 

this concern, the proposed offence could incorporate a ‘materiality’ threshold, requiring that the 

environmental harm in question be of a sufficient magnitude or severity to warrant prosecution.98  

C. Adopting a ‘Failure to Prevent’ Model for Environmental Harms  

Inspired by the ‘failure to prevent’ offences introduced by the Bribery Act 2010 and the ECCTA, the 

UK should consider adopting a similar model for environmental harms. This would involve creating a 

new offence of ‘failure to prevent environmental harm’, which would hold companies liable for 

environmental damage caused by their subsidiaries, contractors, or suppliers, subject to a ‘reasonable 

procedures’ defence, which strict liability offences may not adequately cover 

The offence’s focus on holding organisations liable for the actions of associated persons, subject to a 

‘reasonable procedures’ defence, could be adapted to attribute responsibility for environmental harms 

caused by a company’s subsidiaries, contractors, and suppliers.99 By drawing on the principles and 

mechanisms established by the ‘failure to prevent fraud’ offence, the proposed reforms to UK attribution 

law could create a more comprehensive and effective framework for promoting corporate 

environmental accountability. 

The principles and mechanisms established by the ECCTA could serve as a model for reforms. The 

introduction of the ‘failure to prevent fraud’ offence under section 199 of ECCTA, which holds 

organisations liable for the actions of associated persons subject to a ‘reasonable procedures’ defence,100 

could be adapted to attribute responsibility for environmental harms caused by a company’s 

subsidiaries, contractors, or suppliers. 

Drawing on the ECCTA model, a ‘failure to prevent environmental harms’ offence could be developed, 

placing a positive obligation on companies to implement effective environmental management systems 

and due diligence processes throughout their operations and value chains. This would create a strong 

incentive for companies to proactively identify and mitigate environmental risks, complementing the 

extended attribution of liability under section 196 of ECCTA and promoting a more comprehensive 

approach to corporate environmental responsibility. 

A company would be liable if it fails to prevent an associated person from causing environmental harm, 

unless it can demonstrate that it had adequate procedures in place to prevent such harm. The definition 

of ‘associated person’ should be broad, encompassing employees, agents, and any other person 

performing services for or on behalf of the company, including subsidiaries and suppliers. 

To establish the offence, prosecutors would need to prove that: (a) the associated person caused 

environmental harm; (b) the associated person was acting within the scope of their authority or services 
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performed for the company; and (c) the company did not have reasonable procedures in place to prevent 

the environmental harm. 

The ‘reasonable procedures’ defence would incentivise companies to implement robust environmental 

management systems, conduct thorough due diligence, and provide adequate training and oversight to 

prevent environmental harms throughout their operations and value chains. Guidance on what 

constitutes ‘reasonable procedures’ could be developed by the government, drawing on best practices 

and international standards.  

D. Extending Parent Company Liability for Subsidiaries and Suppliers  

In line with the Supreme Court’s decisions in Vedanta v Lungowe101 and Okpabi v Shell,102 which 

recognised the potential for parent company liability for the actions of overseas subsidiaries, the law 

could be reformed to establish a clear statutory basis for such liability in the context of environmental 

harms. This could be achieved by amending the Companies Act 2006 to impose a statutory duty of care 

on parent companies to prevent environmental harms caused by their subsidiaries, both in the UK and 

abroad. The duty of care should be based on the degree of control, supervision, and involvement of the 

parent company in the subsidiary’s activities, as well as any public commitments made by the parent 

company regarding environmental standards and practices. Furthermore, the statutory duty of care 

should be extended to cover environmental harms caused by a company’s suppliers, where the company 

has significant influence or control over the supplier’s activities. This would align with the proposed 

‘failure to prevent’ model and the growing recognition of the need for companies to address 

environmental risks throughout their value chains. 

E. Mandatory Environmental Due Diligence and Reporting 

Drawing on the French model discussed in Sections 3.B and the CS3D discussed in 3.C, this article 

proposes introducing mandatory environmental due diligence and reporting requirements for large 

companies operating in the UK. This would require companies to assess and address environmental 

risks throughout their operations and value chains, and to report on their due diligence processes and 

outcomes publicly. The due diligence obligations should cover both a company’s own activities and 

those of its subsidiaries, suppliers, and subcontractors.103 The proposed duty of vigilance would apply 

to companies that meet certain size and risk thresholds, such as those with more than 1,000 employees 

worldwide or those operating in high-risk sectors such as extractive industries, energy, and 

agriculture.104 These thresholds would ensure that the duty is targeted at companies with the greatest 

potential impact on the environment and the resources to implement effective vigilance plans.105   

The vigilance plan would be required to include: (a) a mapping of environmental risks associated with 

the company’s activities and supply chains; (b) procedures for regularly assessing and monitoring these 

risks; (c) actions to mitigate identified risks and prevent serious environmental harms; (d) a mechanism 

for reporting and addressing concerns raised by affected stakeholders; and (e) a system for monitoring 

and evaluating the effectiveness of the plan.106 
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Companies would be required to disclose their vigilance plans publicly and to report annually on their 

implementation and outcomes.107 Failure to establish or implement an adequate vigilance plan could 

result in liability for any environmental harms that occur because of this failure.108 Introducing a duty 

of vigilance would have significant implications for corporate environmental responsibility in the UK. 

By requiring companies to proactively identify, assess, and mitigate environmental risks throughout 

their operations and supply chains, the proposed duty would shift the focus from reactive compliance 

to preventative action.109 

The duty of vigilance would encourage companies to adopt a more holistic and integrated approach to 

environmental risk management, taking into account the full range of their potential impacts and the 

concerns of affected stakeholders.110 This could lead to the development of more innovative and 

effective strategies for preventing and mitigating environmental harms, such as the adoption of circular 

economy principles, the use of green technologies, and the strengthening of community engagement 

and consultation processes.111 Moreover, the public disclosure and reporting requirements of the 

proposed duty would enhance transparency and accountability, allowing stakeholders to better 

understand and assess a company’s environmental performance and impacts.112 This could create 

reputational incentives for companies to improve their environmental practices and to engage more 

proactively with stakeholders on environmental issues.113 

The CS3D also provides a model for strengthening the proposed duty of vigilance for large companies 

in the UK. The CS3D’s requirements, such as the adoption of climate transition plans and strict 

enforcement mechanisms, could be incorporated into the proposed UK reforms to enhance their 

effectiveness in promoting corporate environmental responsibility. By aligning the UK’s legal 

framework with the progressive standards set by the CS3D, the proposed reforms would ensure that the 

UK remains at the forefront of efforts to achieve environmental justice and sustainable development. 

Implementing a duty of vigilance for large companies in the UK would undoubtedly face challenges 

and potential resistance. One concern is the compliance burden and costs associated with establishing 

and maintaining a comprehensive vigilance plan, particularly for companies with complex and globally 

dispersed operations and supply chains.114 

To mitigate this burden, the proposed duty could be phased in gradually, with longer timelines and 

additional support provided to smaller companies and those in lower-risk sectors.115 The government 

could also provide guidance, tools, and resources to assist companies in developing and implementing 

their vigilance plans, drawing on best practices and lessons learned from other jurisdictions.116 Another 

challenge is ensuring effective enforcement and accountability for non-compliance with the duty of 

vigilance. The proposed duty could be enforced through a combination of administrative, civil, and 

criminal penalties, depending on the severity and nature of the violation.117 The government could also 
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establish a dedicated enforcement agency or task force to monitor compliance and investigate potential 

breaches.118 To further strengthen accountability, the proposed duty could include provisions for civil 

liability, allowing affected stakeholders to bring claims against companies for environmental harms 

resulting from inadequate vigilance plans.119 This could create additional incentives for companies to 

take their environmental responsibilities seriously and to engage meaningfully with stakeholders in the 

development and implementation of their plans. 

F. Subjecting Employees to Criminal Liability  

While the reforms proposed in this article are positioned as corporate liability, individuals including 

lower-level employees, such as plant managers, safety officers, and compliance personnel should also 

face personal liability more readily for environmental harms. This would include: (a) employees and 

agents with specific environmental compliance responsibilities; (b) employees and agents with 

decision-making authority over activities that pose significant environmental risks; and (c) employees 

and agents whose actions or omissions contribute materially to the commission of an environmental 

harm.120 

Extending liability to encompass a wider range of corporate actors would have significant implications 

for corporate environmental responsibility in the UK. By subjecting employees and agents at different 

levels of the organisation to criminal liability, the proposed amendments would create better 

accountability.121 This would create stronger incentives for employees to ensure that environmental 

considerations are integrated into decision-making and risk management processes throughout the 

organisation, not just at the senior management level.122 It would also encourage employees to seek 

adequate training and resources in relation to environmental issues within the company.123 By holding 

employees accountable, this would be an effective means of achieving environmental justice and 

deterring future harms.124 

Extending criminal liability to employees raises concerns about fairness and proportionality. There is a 

risk that an employee could be held liable for the actions of other employees acting outside the scope 

of their authority, or for environmental harms that were not reasonably foreseeable.125 To address these 

concerns, the proposed amendments could incorporate a ‘reasonable steps’ defence.126 This defence 

would allow employees to avoid liability if they can demonstrate that they had taken all reasonable 

steps to prevent the commission of the environmental harm in question.127 The proposed amendments 

could also include a ‘proportionality’ requirement, ensuring that the imposition of liability is 

commensurate with the level of culpability and harm involved in each case.128 This could involve the 

consideration of factors such as the seniority and authority of the employees involved, the foreseeability 

and severity of the harm caused, and the company’s overall record of environmental compliance.129 By 
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incorporating these safeguards, the proposed amendments would strike a balance between enhancing 

corporate accountability for environmental harms and ensuring that employees are not subject to 

disproportionate or unfair liability. 

 

5. Potential Challenges and Responses  

The proposed reforms to enhance corporate environmental responsibility in the UK may face several 

challenges, including increased compliance costs, unintended consequences, and interaction with other 

areas of law. This section addresses these potential challenges and proposes responses to mitigate their 

impact. 

A. Compliance Costs and Differentiated Requirements  

One potential challenge to the proposed reforms is the concern that they would impose significant 

compliance costs on companies, particularly in the short term. Developing and implementing 

comprehensive corporate culture programs, establishing vigilance plans, and subjecting employees to 

criminal liability would require substantial investments of time, resources, and expertise.130 These costs 

may be particularly burdensome for small and medium-sized enterprises (SMEs), which may lack the 

economies of scale and in-house expertise to easily absorb the additional compliance requirements.131 

To address these concerns, the proposed reforms could incorporate differentiated requirements based 

on company size and resources. For example, the duty of vigilance could be phased in over a longer 

timeframe for smaller companies or apply only to companies above a certain size threshold.132 Similarly, 

the requirements for corporate culture programs and subjecting employees to criminal liability could be 

tailored to the specific circumstances and capacities of different types of companies. The government 

could also provide guidance, tools, and resources to assist companies in developing and implementing 

the required programs and plans, drawing on best practices and lessons learned from other 

jurisdictions.133 

Furthermore, it is important to balance the short-term compliance costs against the potential long-term 

benefits of the proposed reforms. By creating a more robust framework for companies to prioritise 

environmental considerations and adopt more sustainable practices, the reforms could lead to significant 

cost savings and competitive advantages over time, such as through reduced energy and resource 

consumption, improved risk management, and enhanced reputation and customer loyalty.134 

B. Preventing Unintended Consequences and Evasion  

Another potential challenge is the risk that companies may seek to evade liability under the proposed 

reforms through creative corporate structuring or by outsourcing environmentally harmful activities to 

third parties.135 For example, companies could attempt to distance themselves from the actions of 

subsidiaries or suppliers, or could relocate high-risk operations to jurisdictions with weaker 

environmental regulations.136 To mitigate these risks, the proposed reforms would need to be carefully 

drafted to ensure that liability extends to the actions of a company’s subsidiaries, contractors, and 
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suppliers, regardless of their location or corporate structure. The French duty of vigilance law, for 

example, applies to a company’s subsidiaries and subcontractors both within France and abroad.137 

The reforms could also include anti-evasion provisions, such as requirements for companies to disclose 

their corporate structures and supply chains, and penalties for companies that engage in misleading or 

fraudulent practices to avoid liability.138 Moreover, the proposed reforms could incorporate general 

safeguards and anti-avoidance measures such as provisions for regular review and adjustment of the 

requirements based on implementation experience and feedback from stakeholders.139 This would allow 

for the identification and correction of any loopholes or unintended effects that may emerge over time. 

The reforms could also include mechanisms for stakeholder engagement and consultation, such as 

requirements for companies to involve workers, communities, and civil society organisations in the 

development and implementation of their environmental management systems and vigilance plans.140 

C. Interaction with Other Areas of Law  

The proposed reforms would intersect with and complement existing systems of environmental 

regulation and enforcement in the UK. To ensure effective coordination and integration, the 

requirements and standards of the reforms should be aligned with those of existing environmental laws, 

and clear protocols for cooperation and information-sharing between different regulatory and 

enforcement bodies should be established.141 

The proposed reforms would also interact with and potentially reshape systems of corporate governance 

and shareholder engagement in the UK. The integration of environmental concerns into corporate 

decision-making could create new opportunities for shareholders to engage with companies on 

environmental issues and influence corporate behaviour.142 However, it may also create tensions 

between shareholders and directors, particularly if some shareholders resist the incorporation of 

environmental considerations into corporate decision-making.143 To navigate these challenges, the 

proposed reforms should be accompanied by efforts to build shareholder awareness and capacity on 

environmental issues and to facilitate constructive dialogue and engagement between shareholders and 

directors.144 

Furthermore, the proposed reforms would need to be designed and implemented in a way that is 

consistent with the UK’s obligations under international trade and investment agreements.145 To 

minimise the risk of trade or investment disputes, the proposed reforms should be developed in 

consultation with trade and investment policy experts, framed in terms of their legitimate public policy 

objectives, and applied even-handedly to all companies operating in the UK.146 The reforms should also 
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be accompanied by efforts to promote international cooperation and harmonisation on corporate 

environmental responsibility standards to create a more level playing field for companies operating 

across borders.147 

D. Implications of the CS3D for UK Companies Operating in the EU 

The introduction of the CS3D in the EU presents challenges for UK companies with operations or 

business relationships in the EU. These companies will need to comply with both the proposed UK 

reforms to attribution law and the CS3D’s due diligence obligations, potentially leading to increased 

compliance costs and legal complexities.148 To address these challenges, UK policymakers should 

consider strategies for harmonising and coordinating the proposed UK reforms with the CS3D to 

minimise conflicts and promote consistency. This could involve aligning the scope and requirements of 

the UK’s duty of vigilance with those of the CS3D and establishing mechanisms for cooperation and 

information-sharing between UK and EU supervisory authorities.149 By proactively addressing the 

implications of the CS3D, the UK can ensure that its legal framework remains effective and compatible 

with international best practices in promoting corporate environmental responsibility and 

environmental justice. 

 

6. Conclusion  

The current UK approach to corporate and personal liability for environmental harms, characterised by 

the limitations of the identification doctrine and the inadequacies of strict liability offences, can be 

improved to make it easier to hold companies and individual employees accountable for their 

environmental impacts. The recent reforms introduced by the ECCTA, while not directly addressing 

environmental harms, provide a foundation for further legal developments to enhance corporate 

environmental responsibility.150 Baroness Lola Young’s recent introduction of a Private Member’s Bill 

in the House of Lords, the Commercial Organisations and Public Authorities Duty (Human Rights and 

Environment) Bill, is just one of the many ways in which we could think about how to enhance 

accountability for corporate environmental harms, but enforcement must be consistent and regular.151 

Drawing on comparative examples from other jurisdictions, such as the ‘corporate culture’ approach in 

Australia, the Duty of Vigilance Law in France, and the proposed EU CS3D, the UK can develop a 

more comprehensive and effective legal framework for corporate environmental liability. The proposed 

reforms, including the adoption of a ‘failure to prevent’ model for environmental harms, the extension 

of parent company liability for subsidiaries and suppliers, the incorporation of a ‘corporate culture’ 

approach, the introduction of mandatory environmental due diligence and reporting, and personal 

liability for employees, would address the limitations of the current UK approach and promote greater 

corporate accountability for environmental harms.152  
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These reforms aim to create stronger regulatory framework for companies to prioritise environmental 

considerations in their decision-making and to adopt more sustainable and responsible practices. They 

also seek to provide more effective legal tools for holding companies and employees (not just senior 

managers) accountable for their environmental impacts and promoting environmental justice.153 

As major contributors to greenhouse gas emissions and other environmental harms, companies have a 

crucial role to play in the transition to a more sustainable and low-carbon economy.154 By ensuring that 

companies bear the full costs of their environmental impacts and are held responsible for their 

contributions to climate change, these reforms can help to drive the transformative changes needed to 

mitigate the worst impacts of the climate crisis and to protect the rights of affected communities.155 

Moreover, by establishing clearer legal standards and expectations for corporate environmental 

responsibility, these reforms can help to level the playing field for companies and to prevent ‘free-

riding’ by those who seek to gain a competitive advantage through environmental degradation.156  

Company law has the potential to shape corporate behaviour and decision-making in ways that prioritise 

environmental considerations and the public good.157 However, realising this potential will require a 

fundamental rethinking of the purpose and principles of company law, balancing traditional notions of 

shareholder primacy and profit maximisation with broader stakeholder interests and the imperative of 

environmental sustainability.158 The reforms proposed in this article represent a starting point for this 

process of transformation.159 Company law can play a vital role in this effort, by enhancing the legal 

frameworks needed to drive corporate action on climate change and environmental sustainability.160  
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